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Mr. Rupert L. Murphy Appointed to 


Interstate Commerce Commission 


Mr. Rupert L. Murphy, of Atlanta, Georgia, was administered the 
uth of office as a member of the Interstate Commerce Commission on 
December 30 by United States District Judge Frank A. Hopper in 
Atlanta. 


President Eisenhower nominated Mr. Murphy, a Democrat, under a 
recess appointment, to fill the unexpired term of former Commissioner 
Hugh W. Cross, who resigned in November. The appointment was con- 
firmed by the Senate on January 26, 1956. 


‘Prior to his appointment to the Commission, Mr. Murphy was a 
representative of the American Cotton Manufacturers Institute and 
tafe manager and attorney for the Georgia-Alabama Textile Traffic 
Asoeiation. From 1925 to 1929 he was correspondent and rate clerk 
of the Atlanta Rate Tariff Bureau, now the Southern Freight Tariff 
Bureau, and from 1929 to 1942, was assistant traffic manager of the 
Fulton Bag and Cotton Mills in Atlanta. 


Mr. Murphy, the son of Luther H. and Ardelia (Woodruff) Murphy, 
wa born in Byromville, Georgia. He was admitted to the Georgia Bar 
in 1938, having received a Bachelor of Laws and Letters degree from 
the Atlanta Law School in that year. In 1939 he obtained his Master 
if Laws and Letters degree. He is president of the Southern Traffic 

gue, a member of the Association of I. C. C. Practitioners, of Delta 

Phi and Delta Nu Alpha fraternities. Mr. Murphy, a Presby- 
tla and a member of the Masonic Shrine, is married and has one 


child. 





What Part Does the Oral Argument Play 
in the Conduct of An Appeal? 


By HonoraBLb JOHN M. Haran 
Associate Justice, Supreme Court of the United States 


The informal remarks that I am about to make are on a subject 
which is very close to my heart, and which is of interest particularly to 
those members of the profession who are engaged in the strife of litiga- 
tion. My subject is, what part does the oral argument play in th 
conduct of an appeal? 

The subject is of interest to trial lawyers, because it is they who 
have to make the oral arguments, and it is of interest to the Judges, 
because it is they who have to listen to them. I think that from my ow 
standpoint, having come very freshly from the trial bar to the Court, 
the subject has interested me peculiarly because the sixteen months 
since I left the active practice of law as a trial lawyer in New York City 
to become a member of the Court of Appeals of the Second Cireuit have 
given me some opportunity to examine and test some of my preconeep. 
tions as a trial lawyer as to what part the oral argument should play 
in the conduct of appeals, against the part which, it seems to me, looking 
at it from the point of view of a Judge, it does play in the decision of 
appeals. 

I think that there is some tendency at the trial bar—I speak par. 
ticularly from my knowledge of the trial bar of New York—to 
the oral argument as little more than a traditionally tolerated part of 
the appellate process. The view is widespread that when a court comes 
to the hard business of decision, it is the briefs, and not the oral argu- 
ment, which count. I am sure that Judge Medina, who is here on the 
platform, has heard that view expressed when, not so long ago, he was 
at the trial bar, particularly among the younger trial lawyers. I think 
that view is a greatly mistaken one. It is quite different from the view 
at the English bar, for in England, appeals are still heard only on oral 
argument, without the submission of any briefs. 

I do not mean to suggest that briefs do not play an important part 
in the appellate process. They do, of course, particularly where the 
litigation is a complicated one. But I think that the lawyer who de- 
preciates the oral argument as an effective instrument of appellate ad- 
voeacy, and stakes all on his brief, is making a great mistake. There 
are several reasons for this. 

First of all, judges have different work habits. There are some 
judges who listen better than they read and who are more receptive to 
the spoken than the written word. 

Secondly, the first impressions that a judge gets of a case are very 
tenacious. They frequently persist into the conference room. And those 
impressions are actually gained from the oral argument, if it is a 


An address before the Judicial Conference of the Fourth Circuit at Asheville, 
N. C., June 24, 1955. 
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fective job. While I was on the Court of Appeals, I kept a sort of 
informal scoreboard of the cases in which I sat so as to match up the 
nitial reactions which I had to the cases after the close of the oral 

ent with the final reactions that I had when it came time to vote 
at the conferences on the decision of those cases. I was astonished to find 
during the year I sat on that Court how frequently—in fact, more times 
than not—the views which I had at the end of the day’s session jibed 
yith the final views that I formed after the more careful study of the 
briefs which, under our system in the Second Circuit, came in the period 
between the closing of the arguments and the voting at the conference. 

Thirdly, the decisional process in many courts places a special 

harden on the oral argument. I am giving away no secrets, I am sure, 
when I say that in one of the Courts of Appeals where I was assigned 
to sit temporarily the voting on the cases took place each day following 
the close of the arguments. In the Supreme Court, our practice, as is 
yell known, has been to hold our conferences at the end of each week 
ofarguments. They have been on Saturdays up until now, but under 
amore enlightened schedule they will be on Fridays next term, because 
beginning October we are going to sit four days a week. Under either 
of those systems you can see the importance which the oral argument 
assumes. 
Fourth, and to me this is one of the most important things, the job 
of courts is not merely one of an umpire in disputes between litigants. 
Their job is to search out the truth, both on the facts and the law, and 
that is ultimately the job of the lawyers, too. And in that joint effort, 
the oral argument gives an opportunity for interchange between court 
ad counsel which the briefs do not give. For my part, there is no 
substitute, even within the time limits afforded by the busy calendars 
of modern appellate courts, for the Socratic method of procedure in 
getting at the real heart of an issue and in finding out where the 
truth lies. 

Now, let me turn for a moment to some of the factors which seem 
tome to make for effective oral arguments. The art of advocacy—and 
itis an art—is a purely personal effort, and as such, any oral argument 
isan individualistic performance. Each lawyer must proceed according 
to his own lights, and if he tries to cast himself in the image of another, 
be is likely to become uneasy, artificial and unpersuasive. But after 
you make allowance for the special talents of individuals, their different 
methods of handling arguments, their different techniques, it seems to 
me that there are four characteristics which will be found in every 
diective oral argument, and they are these: First, what I would call 
electivity ; Second, what I would designate as simplicity ; Third, candor ; 
ind Fourth, what I would term resiliency. Let me address myself 
briefly to each. 

By ‘‘selectivity,’’ I mean a lawyer’s selection of the issues to be 
igued. There is rarely a case which lends itself to argument of all of 
the issues within the normal time limitations upon oral argument. On 
the other hand, there is hardly a case, however complicated, where, by 
wme selection of the issues to be argued, one hour is not enough. I am 
tot talking about the unusual type of case which we have from time to 
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time in all courts where in the nature of things extra time is essential] 
But in most cases, I think, the skillful advocate would not want more 
time for oral argument than the ordinary rules of court permit. Hov. 
ever, it often happens that lawyers who attempt to cover all of the iene 
in the case find themselves left with the uncomfortable feeling that they 
have failed to deal with any of the issues adequately. You wilj 
that thoughtful selection of the issues to be argued orally is a basie 
technique of every good appellate advocate. 


Most cases have one or only a few master issues. In planning hiy 
oral argument the wise lawyer will ferret out and limit himself to th 
issues which are really controlling, and will leave the less important 
subordinate issues to the Court’s own study of the briefs. Otherwig 
one is apt to get tanglefoot, and the Court is left pretty much where jt 
began. 

The next thing I refer to is ‘‘simplicity.’’ Simplicity of presents. 
tion and expression, you will find, is a characteristic of every effective 
oral argument. In the instances where that quality is lacking, it js 
usually attributable to one of two reasons—lack of preparation or poor 
selection of the issues to be argued. There are some issues that do not 
lend themselves to oral argument as well as they do to written presen. 
tation. The preparation of an oral argument is a good deal more than 
merely making a short form summary of the briefs. An oral argument 
which is no more than that really adds nothing to a lawyer’s cause. 

The process of preparation that the appellate advocate undergoes 
involves, first, the selection of the issues he will argue; second, a mar. 
shalling of the premises on which those issues depend; third, planning 
the structure of his argument; and fourth, deciding how he shall expres 
his argument. It is sometimes forgotten by a lawyer who is full of his 
ease, that the Court comes to it without the background that he has 
And it is important to bear this in mind in carrying out the preparation 
for argument in each of its phases. Otherwise the force of some point 
which may seem so clear to the lawyer may be lost upon the Court. 

The third thing which is of the essence of good advocacy is 
‘‘eandor.’’ There is rarely a case, however strong, that does not have 
its weak points. And I do not know any way of meeting a weak pont 
except to face up to it. It is extraordinary the number of instances one 
sees where through a question from the Court or the argument of one’s 
adversary a vulnerable point is laid bare, and the wounded lawyer ducks, 
dodges and twists, instead of facing up to the point four square. At 
tempted evasion in an oral argument is a cardinal sin. No answer to a 
embarrassing point is better than an evasive one. With a Court, lack 
of candor in meeting a difficult issue of fact or of law goes far to de 
stroying the effectiveness of a lawyer’s argument, not merely as to the 
point of embarrassment, but often as to other points on which he should 
have the better of it. For if a lawyer loses the confidence of the court, 
he is apt to end up almost anywhere. 

The fourth and final thing which I have suggested goes to the ro0t 
of a good oral argument is ‘‘resiliency.’’ For some reason that I have 
never been able to understand, many lawyers regard questioning by the 
court as a kind of subversive intrusion. And yet, when one comes t0 
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sit on the other side of the bar, he finds very quickly that the answer 
nade to a vital question may be more persuasive in leading the Court 
io the right result than the most eloquent of oral arguments. I think 
that a lawyer, instead of shunning questions by the Court, should wel- 
ome them. If a court sits through an oral argument without asking 
wy questions, it is often a pretty fair indication that the argument 
has been either dull or unconvincing. 

Iam mindful, of course, that the court’s privilege of asking ques- 
fons is sometimes abused, and that the price a lawyer has to pay is 
me interruption in the continuity of his argument, and perhaps some 
jiscomforture, and in extreme instances perhaps never getting through 
vith what he had planned to say. And yet, I think that the price is well 
worth what the lawyer may have to pay in the loss of the smooth-flowing 
quality he would like his argument to have. A lawyer can make no 
meater mistake, I can assure you, in answering questions by the Court 
if he attempts to preserve the continuity of his argument by telling the 
judge who asks the question that he will come to it later. Usually, he 
never does. Or in saying, ‘‘ Judge, I have dealt with that in my brief.’’ 
Bren if the lawyer does come back to the question later on, the force of 
his answer, if it is a good one, and often also of his argument in other 
sspects where he perhaps is in a stronger position, is usually lost—at 
ast upon the judge who has asked the question. 

No doubt some judges ask too many questions, and I hasten to say, 
iain as one freshly from the trial bar, that I am one of those who be- 
lieve that competent lawyers ought to be allowed to try their cases and 
ague their appeals in their own fashion. Where an over-enthusiastic 
judge exceeds the bounds of what the lawyer might consider fair inter- 
mption, the lawyer will have to handle that problem for himself. I can 
tll you, however, how two lawyers, one a freshman and the other a 
wasoned barrister, dealt with such a situation. The freshman lawyer 
was trying his first case, a negligence case, in which his client, the plain- 
tif, was a lovely young lady. Of course, he called her as the first wit- 
ness, After the young man had gotten his client’s name, age, and ad- 
dress on the record, the Court interrupted and started to ask questions. 
The young lawyer stood first on one foot and then on the other as the 
(ourt’s questioning continued. He finally sat down, and in due course 
the Court came to the end of his questioning and said, ‘‘Counselor, you 
my now continue with the witness. Proceed.’’ The young man arose 
and said, ‘‘If your Honor please, I have no more questions to ask be- 
ause I think the Court has covered my case very thoroughly. But,’’ 
le said, ‘‘I would like to make a statement. If your Honor please, this 
smy first case, my first client. I have prepared my case thoroughly. 
Ihave gone back to the Year Books on the law; I have questioned all 
we witnesses to the accident with the greatest care but if your Honor 
wants to try this case, it is all right with me, except, for goodness sakes, 
don’t lose it!’’ 

The examination of the more seasoned barrister was interrupted at 
isensitive point by a question which the lawyer did not care for. ‘‘Have 
Yo. an objection, counselor?’’ said the Court as the lawyer put on a 
kmonstrative look. ‘‘Perhaps, your Honor,’’ replied the lawyer, ‘‘but 
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I would first like to inquire on whose behalf your Honor put that ques. 
tion.’’ ‘‘What difference would that make, counselor?’’ asked the Court 
‘* All the difference in the world,’’ said the lawyer, ‘‘for if your Honor 
is asking the question on behalf my opponent, then of course | must 
object to it, but if your Honor asks the question on my behalf, then | 
simply withdraw it.’’ 

Now I suppose that most of what I have said is an old story tp, 
group of such experienced trial lawyers as composes this audience, My 
excuse for saying it is that of the varied sensations that a man go 
from active practice to the bench experiences, in the short time tha 
I have been on the bench one of the things that have astonished me mog 
is the number of disappointing arguments to which Courts have to listen, 
They seem to be due, in some cases, to lack of preparation; in others 
lack of capacity; but more generally, I think, the explanation is to 
found in the increasing tendency to regard the oral argument as bei 
of little importance in the decision of appeals. I should like to leave 
with you, particularly those of you who are among the younger barris 
ters, the thought that your oral argument on an appeal is perhaps the 
most effective weapon you have got if you will give it the time and 
attention it deserves. Oral argument is exciting and will return rid 
dividends if it is done well. And I think it will be a sorry day for the 
American Bar if the place of the oral argument in our appellate courts 
is depreciated and oral advocacy becomes looked upon as a pro form 
exercise which, because of tradition or because of the insistence of his 
client, a lawyer has to go through. 
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ORGANIZATION OF DIVISIONS AND BOARDS AND ASSIGNMENTS OF WORK 


The Interstate Commerce Commission announced on December 30, 
the following assignments or reassignments, effective January 1, 1956. 


Division One 

Commissioners Mitchell (Chairman), Tuggle, and Hutchinson. 
Division Two 

Commissioners F'reas (Chairman), Winchell, and Murphy. 
Division Three 

Commissioners Clarke (Chairman), Elliott, and Hutchinson. 
Division Four 

Commissioners Johnson (Chairman), Elliott and Tuggle. 





REVISED RULES OF PROCEDURE BEFORE THE COMMISSION 
Ex Parte 195 
(49 CFR, Ch. 1) 


In its order and notice of proposed rule making of December 28th, 
in the above proceeding, the Commission set September 6, 1955, as the 
date by which any interested party may file with the Commission written 
statements containing data, views or arguments concerning the proposed 
revised rules. By notice dated July 27, 1955, the time within which 
such submittals may be filed was changed to January 6, 1956. 

The Commission on December 28, 1955 extended the time within 
which statements containing data, views, and arguments concerning 
these proposed rules may be filed, until the further order of the Com- 
nission. 





COMMISSIONER J. MONROE JOHNSON SERVICE ON COMMISSION EXTENDED 


On December 19, the Commission announced that Commissioner 
J. Monroe Johnson had been requested to remain on the Commission 
for further service and that he had consented to continue for a period 
if at least three months. Commissioner Johnson’s term of office ex- 
pired December 31. 





MR. H. H. SPICER NAMED LEGISLATIVE COUNSEL AND 
CONGRESSIONAL LIAISON OFFICER 

The Interstate Commerce Commission announced on January 4, 
1956, the appointment of Hiram H. Spicer as Legislative Counsel and 
(Congressional Liaison Officer. Mr. Spicer has been with the Commission 
proximately 7 years and has been serving as legislative attorney 
mee July, 1954. 

Mr. Dale Hardin, formerly with the Bureau of Finance, has been 
mmed to assist the Legislative Counsel. 





I. C. C. PRACTITIONERS’ JOURNAL 





——, 


Both appointments are designed to provide closer liaison With 
Congress and to improve facilities for an exchange of informatio, 
between Congress and the Commission. General information and Dress 
relations work will continue to be handled by Robert J. Test, Assistan: 
Secretary of the Commission, along with his other duties. 





ICC ATTORNEY JAMES A. MURRAY APPOINTED ASSOCIATE GENERAL Counst, 


The Interstate Commerce Commission announced on December 3 
the appointment of James A. Murray, veteran ICC attorney, to }. 
Associate General Counsel. 

Mr. Murray has served in various capacities in the Commission, 
Among other assignments, he has been with the Bureau of Inquiry anj 
Compliance and, most recently, with the Bureau of Motor Carriers, 





MR, JEROME K. LYLE APPOINTED CHIEF, SECTION OF 
CONVENIENCE AND NECESSITY, BUREAU OF FINANCE 
On December 21, the Commission announced the appointment of 
Jerome K. Lyle to be Chief of the Section of Convenience and Necessity 
of the Bureau of Finance. Mr. Lyle has been Acting Chief of the 
Section since July 15, 1955. 





- RETIREMENTS AT THE I. C. C. 


The Commission announced on December 30, the retirement of 
Artemas M. White, District Supervisor for the Bureau of Moto 
Carriers at San Francisco; William S. Laswell, Inspector for the Bureau 
of Safety and Service in Dallas, and James O. Tolbert, attorney in the 
Bureau of Safety and Service, effective December 31. 





1. C. C. COMMENTS ON TRANSPORT POLICY 
(S. 1920 and H. R. 6141) 


On December 23, the Commission released copies of its letter, signed 
by Acting Chairman J. M. Johnson, to Senator Warren Magnuson, 
Chairman of the Senate Committee on Interstate & Foreign Commertt, 
expressing the views of the Commission on the recommendations con- 
tained in the Report of the President’s Advisory Committee on Trans 
port Policy and Organization, and S. 1920 (as well as H. R. 6141) to 
implement the Report’s recommendations. The letter was also sent to 
Chairman J. Perey Priest of the House Committee. Attached to the 
letter was an 81-page analysis by the Commission of each section of 
the proposed legislation. The Commission’s statement has been sett 
to each member of the Association. 


The Report of the President’s Advisory Committee was printed in 
the May, 1955 issue of our Journal, pp. 719-737. A comparative text of 
S. 1920 and the Interstate Commerce Act was printed in the same issue 


of the Journal at pp. 749-780. Copies of the comparative text may le 
obtained at the Association’s office for 50c each. 


Notable 
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A LETTER OF APPRECIATION FROM COMMISSIONER FREAS 
Interstate Commerce Commission 
Washington 


January 17, 1956 


Yas. Saran F. McDonovueH, Executive SECRETARY, 
ASSOCIATION OF INTERSTATE COMMERCE 
CoMMISSION PRACTITIONERS, 
9918 I. C. C. BUILDING, 
WasnineTon 25, D. C. 


Dear Mrs. McDonough : 


I have not made it a practice individually to acknowledge the many 
communications that have come from your office. They are helpful, 
timely, and informative. I want you to know that all of them are 
appreciated. 


Your Association has always stood ready to render worthwhile 
srvice to the Commission and has done much to promote the proper 
administration of the statutes related to interstate transportation. 
Notable among these things are your activities in connection with the 
Commission’s waybill work and with proposals regarding administrative 
proeedure. These are but examples; many others could be cited. 


Your objective approach to many problems of mutual interest has 
been most helpful. 


Sincerely yours, 


Howarp F'REAS, COMMISSIONER. 





The Hoover Report 


Resolutions Recommended to the House of Delegates of the American 
Bar Association, Pursuant to Report of its Special Committee o 
Legal Services & Procedure 


Following is a complete copy of the Resolutions recommended by 
the Special Committee on Legal Services & Procedure for adoption by 
the House of Delegates at its mid-year meeting in 1956. 


Preamble and Resolution 1 


Whereas, The American Bar Association, taking cognizance of the 
March 1955 report to the Congress by the Commission on Organization 
of the Executive Branch of the Government, commonly known as the 
Hoover Commission, on the subject of Legal Services and Procedure, of 
the report of its Task Force on that subject, and of the report of the 
President’s Conference on Administrative Procedure, believes that ap. 
proval and implementation of the following stated resolutions will bring 
about needed improvements in the Federal administrative process, 

1. Resolved, That the American Bar Association is of the opinion 
that a comprehensive reexamination should be undertaken at this time 
of the Administrative Procedure Act of 1946 and related matters, in. 
cluding detailed consideration of and provision for more adequate pub- 
lic information on the procedures and operation of Federal agencies, 
improvements in the processes of agency rulemaking, better assurance 
of fair and expeditious hearing and determination of agency cases, and 
improvements in judicial review of agency action; and to these ani 
other ends advocates replacing the Administrative Procedure Act with 
a Code of Federal Administrative Procedure and undertaking the other 
reforms set forth in the following resolutions. 


Resolution 2 
CODE OF FEDERAL ADMINISTRATIVE PROCEDURE 


2. Resolved, That the American Bar Association sponsors the 
enactment of a comprehensive Code of Federal Administrative Proce- 
dure which will, among other features: 


2.1 Public Information.—Provide more adequately and effectively 


for public information on the administrative process, iD 
eluding— 


(a) Broadening the requirements concerning publication of 
rules, statements of policy, interpretations and instructions, 
but providing appropriate means for authorizing sbort 
form or alternative methods where desirable. 


—440— 
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(b) Broadening the requirements concerning the publishing of 


(e) 


(d) 


orders and final opinions, or in the alternative making them 
available for public inspection. 


Requiring that no agency rule, statement of policy or inter- 
pretation of statute intended to have general application or 
effect and required by a statute or rule to be published 
shall, in any particular case, be a basis for a sanction or a 
ground of decision unless previously so published; pro- 
vided that this shall not preclude the formulation of ad hoc 
policies or interpretations arrived at as a result of particu- 
lar proceedings if clearly within and relevant to the issues 
thereof. 


Developing the Code of Federal Regulations in order that 
it may be made still more useful for public informational 
purposes. 


Rule-Making.—Provide for improvements in the administrative 
rule-making process by— 


(a) 


Enlarging the applicability of formal hearing procedures 
by extending such procedures to all rule-making which any 
statute hereafter enacted shall require to be made after a 
hearing unless such statute indicates an intention to pre- 
scribe merely a legislative type of hearing, and further 
providing for an examination to be made of previously- 
enacted statutes prescribing rule-making hearings to de- 
termine whether or not formal procedures should appro- 
priately be required in rule-making thereunder. 


Broadening the coverage of provisions for notice and op- 
portunity for public participation in rule-making where 
formal procedures are not required by eliminating in ap- 
propriate instances exceptions now included in Section 4 
of the Administrative Procedure Act so far as it may be 
done without oceasioning delay or expense disproportionate 
to the public interest. 


Making applicable to formal rule-making proceedings the 
principle of separation of functions now established by the 
courts and by Section 5(c) of the Administrative Pro- 
cedure Act. 


Hearings and Determinations.—Provide for improvements in 
the administrative hearing and decision processes by— 


(a) 


Making applicable to agency members, in formal adjudica- 
tion and formal rule-making, the principle of separation 
of functions now established by the courts and by Section 
5(¢c) of the Administrative Procedure Act. 
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(b) Providing that in formal adjudication the rules of evideng 
and requirements. of proof shall conform, to the extent 
practicable, with those in civil non-jury cases in the Fed. 
eral courts. 


(ec) Providing that in formal adjudication and formal rub. 
making, where the agency has not presided at the heari 


the hearing officer who has presided shall make ond fhe 
initial decision. 


Providing that in formal adjudication the hearing officer’s 
findings of evidentiary fact, as distinguished from ultimate 
conclusions of fact, shall not be set aside by the agency on 
review of the hearing officer’s initial decision unless such 
findings of evidentiary fact are contrary to the weight of 
the evidence. 


Judicial Review.—Provide for more effective judicial review 
of agency proceedings by— 


(a) Providing that the scope of judicial review of agency deter. 
minations of fact in formal proceedings be equivalent to 
the scope of review by the United States Courts of Ap. 
peals of determinations of fact by United States District 
Courts in civil non-jury cases. 


Providing that statutory interpretation in the course of 
agency adjudication be subject to full judicial review. 


Extending the scope of judicial review of the exercise of 
agency discretion by authorizing judicial review where 
agency action constitutes an abuse or clearly unwarranted 
exercise of discretion. 


Authorizing reviewing courts, subject to appropriate safe- 
guards and upon a showing of irreparable damage, to en- 
join at any stage of an agency proceeding agency action 
clearly in excess of constitutional or statutory authority. 


Providing for a prompt judicial remedy for every legal 
wrong resulting from agency action or inaction except 
where the Congress has expressly precluded judicial review. 


Resolution 3 
OFFICE OF ADMINISTRATIVE PROCEDURE AND LEGAL SERVICES 


3. Resolved, That the American Bar Association recommends the 
establishment within the executive branch of the Government, but inde- 
pendent of any department or agency thereof, of an Office of Adminis 


trative Procedure and Legal Services having major functions and divi- 
sions as follows: 
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(a) A Division of Administrative Procedure to coordinate at 
inter-agency level procedural rules and public information 
practices, to examine the state of agency hearing dockets, 
and to provide assistance and obtain information as to 
agency needs on these and related matters of administra- 
tive procedure. 


(b) A Division of Hearing Commissioners to appoint, assign, 
and administer revised laws governing, Hearing Commis- 
sioners (now trial examiners). 


(ec) A Division of Legal Services to administer the laws gov- 
erning a newly-established civilian legal career service and 
a simplified classification system for civilian attorney 
positions. 


President’s Conference.—Resolved Further, That the American 
Bar Association commends the work of the President’s Con- 
ference on Administrative Procedure in its studies and reports 
on various aspects of administrative procedure and recommends 
that such Office of Administrative Procedure and Legal Serv- 
ices be utilized to coordinate implementation of the proposals 
of that Conference. 


Hearing Commissioners.—Resolved Further, That the Ameri- 


ean Bar Association believes that all agency hearing officers, 
other than agency members, should be designated ‘‘ Hearing 
Commissioners’’ and that, to assure their competence and in- 
dependence of judgment, statutory provision, as explicit as 
practicable, should be made for their tenure, status, compensa- 
tion, assignment, and grounds for removal, and for ‘‘grand- 
father’’ rights for incumbent trial examiners. 


Legal Career Service.—Resolved Further, That in the opinion 
of the American Bar Association a legal career service for all 
civilian attorneys, with certain specified exceptions, should be 
established in the executive branch of the Government; that 
performance of professional duties by attorneys in agencies 
should be in full recognition of their responsibilities as mem- 
bers of the legal profession; and that, absent a strong showing 
to the contrary with respect to particular positions, the legal 
staffs of each agency should be integrated under the profes- 
sional supervision of a chief legal officer of such agency. 


Resolution 4 
SPECIALIZED COURTS 


_ 4. Specialized Courts.—Resolved, That the American Bar Associa- 
tion recommends to the Congress the establishment, by amendment of 
Title 28 of the United States Code, of one or more courts of special 
jurisdiction within and as part of the judicial branch of the Govern- 
ment, such courts to have original jurisdiction in specified cases to 
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ensure the tradition of independence in areas presently subject to ad. 
ministrative action equivalent to judicial action in courts of general 
jurisdiction, and their final orders and judgments to be subject to review 
by the Courts of Appeals; and that there be transferred to divisions of 
a single such court or to several such courts: 


(a) Limited jurisdiction in the trade practice field with respect 
to certain powers now vested in the Federal Trade Com. 
mission and in certain other agencies. 


(b) The jurisdiction now vested in the National Labor Rels. 
tions Board over the adjudication of representation and 
unfair labor practice cases. 


(c) Such other adjudicatory functions as the Congress may 
from time to time determine. 


Tax Court.—Resolved Further, That the American Bar Asgo. 
ciation recommends to the Congress that the Tax Court of the 
United States be removed from the executive to the judicial 
branch of the Government as a court of original jurisdiction, 
and that this result be achieved by amendment of Title 28 of 
the United States Code. 


Resolution 5 
REPRESENTATION 


5. Resolved, That the American Bar Association recommends the 
enactment of more comprehensive and explicit legislation covering rights 
of persons or organizations to appear and be represented by others be- 
fore Federal agencies, giving due regard to appropriate distinction be- 
tween legal representation and non-legal representation, such legislation 
to include the following features— 


(a) That an attorney-at-law should be entitled to appear for 
and represent other persons, parties, or organizations, in- 
eluding the United States or any agency thereof, before 
any agency upon filing a statement with the agency that 
he is a member of the bar in good standing according to the 
law of any state, territory, commonwealth, or possession 
of the United States or of the District of Columbia, and 
that he is not disbarred or under suspension by any court; 
except that an agency may further require the filing of a 
power of attorney as a condition to the settlement of any 
controversy involving the payment of money. 


That a person who is not an attorney-at-law should be per- 
mitted to appear for and represent other persons, parties, 
or organizations, including the United States or any agency 
thereof, before any agency only where the agency finds 
that such representation is appropriate and desirable mn 
the public interest, as well as in the interest of the parties 
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to the agency proceedings, and is not otherwise precluded 
by law; and the agency provides therefor by general rule; 
provided that authorization to represent others before an 
agency shall not authorize a person who is not an attorney- 
at-law to practice law. 


That, except where otherwise provided by statute, the rep- 
resentation of parties in formal hearings required to be 
determined on the record, which is subject to judicial re- 
view, should be by an attorney-at-law, provided that any 
party who is an individual may represent himself. 


That every person, party, or organization required or en- 
titled to participate in any matter before an administrative 
agency should have a statutory right to appear by or with 
an attorney-at-law or, at his or its election, by or with 
another person qualified pursuant to 5(b) and 5(c) above. 


That minimum standards of conduct should be established 
by statute governing all persons permitted by any agency 
to represent private or public persons, parties, or organiza- 
tions, including the United States and any agency thereof. 


That an attorney-at-law who has the privilege of repre- 
sentation before any Federal agency should be subject to 
disciplinary control by a Federal Grievance Committee 
through proceedings in the United States District Court of 
the judicial district in which he principally engages in the 
practice of law. 


That a person who is not an attorney-at-law, but who is, 
nevertheless, permitted to engage in representation before 
an agency, should be subject to reasonable disciplinary 
control by the agency. 


Resolution 6 


DEFENSE DEPARTMENT 


_ 6. Resolved, That, in order to accomplish desired improvements 
inthe organization and legal services within the Department of Defense, 
the American Bar Association recommends: 


(a) That, within the Department of Defense and its constituent 
military departments, professional responsibility over the 
entire legal staff, and for all legal services, should be vested 
in a General Counsel retaining the present rank of As- 
sistant Secretary of Defense. 


(b) That a career service for civilian legal personnel should 
be developed and supervised by a Civilian Legal Personnel 
Committee within the Department of Defense. 
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(¢) That professional responsibility over the entire legal staf, 
and for all legal services, in the three military depay, 
ments, subject to the professional supervision of the Dp. 
partment of Defense General Counsel, should be vested in 
the General Counsel of the Army, the Navy, and the Aj, 
Force, each to have the rank of Assistant Secretary. 


That the Army, the Navy, and the Air Force should each 
have a Judge Advocate General’s Corps or Department 
under the direction of a Judge Advocate General with the 
rank of Lieutenant General or Vice Admiral. 


Resolution 7 


IMPLEMENTATION 


7. Resolved, That the Special Committee on Legal Services anj 
Procedure be discharged; that the Board of Governors be authorized to 
delegate to an existing committee or committees, section or sections, of 
the Association, or to a new committee or committees to be established 
for the purpose, implementation of the foregoing resolutions, with 
authority to appear in behalf of the Association before committees of 
the Congress in support thereof, and with further authority to partici- 
pate in the drafting of a Code of Federal Administrative Procedure 
and other appropriate legislation, taking into account in such activity 
the other views and conclusions stated in the report of the Special Com- 
mittee on Legal Services and Procedure. 





These formal recommendations are accompanied by a full report of 
the Special Committee on Legal Services and Procedure, consisting of 
approximately 80 pages. 





Excerpts from 69th Annual Report of the 


Interstate Commerce Commission 


The 69th Annual Report of the Interstate Commerce Commission, 
consisting of 199 pages, has been released. It deals with all matters 
coming within the jurisdiction of the Commission. A number of sub- 
jects covered in the report are of special importance to our members 
md we are printing them below for their information : 


RAILROAD PASSENGER OPERATIONS 


The deficit operation of railroad passenger trains continued to be 
a vexing problem for us, the State commissions, and the railroads 
themselves, and was aggravated in 1954 by declining revenues both 
in passenger and freight service. 

Revenues from transportation of passengers amounted to approx- 
imately $767 million in 1954 and were about $74 million less than in 
1953. 
Class I railroads received about $307 million for transporting the 
United States mails in 1954, a decrease of 0.7 percent from the 1953 
revenue of approximately $309 million. A 10-percent increase in 
tates became effective April 1, 1954, and there was further diversion 
of mail traffic to motor carriers and to airlines. The amount reported 
by the class I railroads as express revenue represents receipts from the 
Railway Express Agency after the latter’s expenses were met. This 
amount was about $115 million in 1954, or approximately 14 percent 
less than the amount received in 1953. 

Baggage revenues in 1954 were about $2 million, or approximately 
the same as in 1953. There is, of course, a considerable amount of 
baggage for which no separate charge is collected, the compensation 
for this service being included in the passenger fares. In 1954, 
revenue from transportation of milk was slightly over $5 million, or 
about $750,000 less than in 1953. Total revenues from transportation 
of mail, express, baggage, and milk were about 4.7 percent less in 
1954 than in 1953. 

Total railway-operating revenues assignable to passenger and allied 
wrvices for class I railroads in 1954 amounted to $1,312 million and 
total passenger-operating expenses, rents, and taxes were $1,982 
nillion. As a result, the passenger-train deficit for 1954 was about 
$70 million, or $35 million less than the 1953 deficit. Revenues 
derived from operation of passenger and allied services, therefore, 
filed by that amount to cover the operating expenses, taxes, and 
rents assigned and apportioned to these services pursuant to the rules 
preseribed by us. 

The solely related passenger-service operating expenses, taxes, and 
rents, which totaled $1,388 million in 1954, accounted for 70 percent 
of the total passenger service costs. The total passenger service 
operating revenue for 1954 of approximately $1,312 million thus failed 


a. 
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by $76 million to cover the solely related passenger costs, This 
$76 million represents expenses which should be covered hy 
revenues because these expenses are directly incurred in the operas 
of passenger service. This comparison, however, does not allow for 
any return on the investment in equipment and road property which 
is used exclusively for passenger service... . 





REORGANIZATION AND MANAGEMENT IMPROVEMENT IN THE COMMISSION 


The program to realign and strengthen our organization and open, 
tions continued throughout the year. Several important organization 
changes were completed, and plans for accomplishing additional change 
are in the formative stage. We expect to complete our current i. 
zation program, along lines generally proposed by the report of the 
Wolf Management Engineering Company, during the ensuing year. 

Organization changes.—Five significant reorganization steps were 
taken during the year. 

1. In the Bureau of Transport Economics and Statistics the actiy. 
ities of 6 sections were consolidated into 3. The new organization 
provides for more effective direction of personnel and coordination of 
work, and has resulted in a revitalization of many of the Burean’ 
activities. The numerous management improvements effected ar 
discussed separately below. 

2. Effective August 2, 1955, a new position with the title of Regional 
Manager was established in each of 14 regions throughout the United 
States to provide assistance to the Managing Director in adminis 
trative and housekeeping matters in the field. The duties of th 
Regional Manager are to be performed by the present Motor Carrier 
district directors as an added function. They include responsibilities 
for space, supplies, and equipment, personnel management, effective 
utilization of clerical personnel, time, attendance, and travel. In 
carrying out these duties, the Regional Manager will exercise ai- 
ministrative supervision over the field staffs of the Bureaus of Motor 
Carriers, Safety and Service, Inquiry and Compliance, Accounts, Cost 
Finding and Valuation, and Water Carriers and Freight Forwarder. 
This change will correct one of the situations pointed up in the Wolf 
Report, to the effect that there had not been sufficient supervision 
and administrative control over some of the Commission’s field em- 
ployees. Establishment of the Regional Manager positions will aid 
greatly in bridging the administrative gap between the Managing 
Director in Washington and employees in the field. : 

3. Effective September 15, 1955, responsibility for motor-carner 
rate cases was transferred from the Section of Complaints, Bureav 
of Motor Carriers, to the Bureau of Formal Cases; so as to accomplish 
a more equal distribution of work and accelerate disposition of motor- 
earrier rate cases. Better service to the motor-carrier industry ship- 
pers and the public will result. Seventeen examiners had been & 
signed to rate work in the Section of Complaints. Of these, 8 were 
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transferred to the Bureau of Formal Cases, and the remaining 9 were 
retained in the Section of Complaints to work on motor-carrier appli- 
cation cases. The Bureau of Formal Cases is distributing the motor- 
errier rate work to the 8 examiners transferred and to the examiners 
of its existing staff, thus providing a greater number of examiners for 
motor-carrier rate work. The change also will lead to improved employee 
atilization and conservation of travel funds because the Bureau of 
Formal Casese can include motor carrier hearings in the itineraries of 
its rate examiners. : bak. 

4, Effective September 30, 1955, an internal reorganization of the 
Section of Complaints resulted in establishment of additional super- 
visory positions to maintain a constant check on progress of work 
and provide additional review of examiner reports prior to their sub- 
mission to the Commission for decision. This type of review by desig- 
nated examiner-supervisors is expected to improve both the quality 
and quantity of reports. 

5. Effective July 1, 1955, we abolished our Records and Investiga- 
tions Division, then Division 1, and reassigned its work among other 
Divisions and Commissioners. Division 5, the Motor Carrier Divi- 
sion, was renumbered as Division 1. A reduced number of divisions 
isin line with recommendations of the Wolf Report. 

Management improvements.—The more significant management im- 
provements during the year include: 

1. Concurrent with internal reorganization of the Bureau of Trans- 
port Economics and Statistics, described above, publication of the 
annual statistics for 1954 has been changed from bound-volume form 
to issuance of individual tables, as soon as they are compiled, as 
looseleaf insertions for a new annual issue to be known as ‘‘Transpor- 
tation Statistics in the United States.’’ This change will assist in 
making our statistics available on a current basis and will greatly reduce 
the need for special tabulations. 

2. A system of programming and work progress evaluation also 
was established in the Bureau of Transport Economics and Statistics 
% a means of stepping up activity, where necessary, to assure prompt 
completion of projects. 

3. A plan for more extensive utilization of puncheard machines for 
compiling essential statistical data has been developed. It will reduce 
personnel requirements and decrease timelags in making data avail- 
ible. A decrease in the time required for preparing monthly and 
quarterly compilations was accomplished, following an analysis of the 
processes involved in printing the summary statistical data. 

4. The master puncheard file of railway junction mileages was ma- 
terially expanded during the year. The master file and the electronic 
data-processing machine provide for mechanical determination of the 
thort-line mileage of shipments shown in waybill samples and eliminate 
manual reference to the indexes for each waybill. 

5. Report forms used by us in obtaining data from carriers have 
ben simplified. For example: (a) the Monthly Hours of Service 
Forms (rail) were reduced from 8 to 5, the jurat was eliminated, and 
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a simplified post card form was designed for reporting no excess 
service. (b) Instructions for completing the 1955 annual report on 
routes operated by motor carriers were amended to eliminate : 
of every route operated. In the future, only changes in routes are 4, 
be reported. (c) After a number of conferences with carrier 
sentatives over a period of years, we have adopted a revised scheduh 
for reporting revenue equipment on hand at the close of the year fo 
use in the Motor Carrier Annual Report. This simplifies the work of 
the industry in providing the information and will facilitate com. 
pilations of data for which there is a substantial need. 

6. Rules for the preservation of records by motor carriers wer 
revised, with consequent savings to the industry. 

7. A census of all internal reports, covering authority for the 
reports and their use, was completed. The results are being analyzed 
to determine whether there is a continuing need for the individnal 
reports and to simplify and combine essential reports. 

8. Pursuant to legislation affecting all Government agencies, the 
Commission adopted a new Incentive Awards Program which permits 
higher awards for suggestions and superior accomplishments. The 
Commission’s new program is designed to encourage all employees 
and supervisors to participate in the common task of improving the 
efficiency and economy of Government operations. This new pro 
gram has created more active participation by employees. During 
the fiscal year 1954-55, the number of employee suggestions submitted 
increased by 14 percent, and the estimated amount of savings increased 
from $4,625 in 1954 to $6,047 in 1955. 

9. A course in the economics of transportation, given by staf 
members to benefit our work, was completed during the year. The 
need for such educational effort was increased by the retirement of 
experienced examiners and other staff members. 

10. Records Engineering, Incorporated, under contract with the 
General Services Administration, conducted a records management 
survey in the Commission during the year. This survey resulted in 
savings of space and filing equipment through transfer of files to 
records centers of the General Services Administration. In addition, 
personnel savings have been achieved as a result of reducing the size 
and volume of files. Other recommendations resulting from these 
surveys are currently in process of implementation or study, with 
additional economies or improved handling expected to result. 

11. We purchased new items of office equipment which gave us 
improved service and important savings. For example, two elec 
tronic stencil-cutting machines were installed in the Section of Steno 
graphy. These machines can reproduce approximately 20 percent of the 
entire workload of this Section with greater speed and accuracy. 

12. In April 1955, an arrangement for utilizing field employees of 
the Bureau of Water Carriers and Freight Forwarders employees was 
achieved and they now assist in motor carrier field work to the extent 
that time is available. 
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13. During the year, we developed a number of significant manage- 
ment instructions and procedures leading to improved operations. 
Among them were establishment of an employee-conduct program, 
4 revised statement of leave rules and regulations, and several new 
personnel administration statements. 

14. Clerical work in locomotive inspection field offices was sim- 
plified through elimination of certain field records and increased re- 
jignee upon similar records maintained in Washington. We anticipate 
further improvements in the locomotive inspection program, but future 
,dministrative economies and improvements of a significant character 
must await relaxation of certain statutory requirements. 

15. In cooperation with the General Accounting Office, detailed 
studies of fiseal accounting procedures were completed, and several 
recommendations for improvements have been made effective; others 
mder further study appear likely to result in marked simplification 
of our allotment and budgetary accounting. Accounting manuals 
are being developed for use as guides in documenting and recording 
fnancial transactions and for preparing operating reports and financial 
statements. Improved procedures were adopted to provide more 
adequate internal control over travel advances and their repayment. 
Mechanical tabulating equipment has replaced some manual opera- 
tions, and we plan to expand this practice to cover additional operations. 

16. The following significant work projects are underway or sched- 
wed: (a) Establishment of a flexible administrative issuance program 
involving a numbering system, control of processing, and review. 
(}) Development of policies, instructions, and standards for main- 
tenance, use, and disposition of records, files, and nonrecord materials. 
(c) A study of the development, scheduling, installation, coordination, 
and operation of reports to eliminate those no longer serving their 
purpose, prevent duplicate reporting, insure that instructions, forms, 
et cetera, are uniform, complete, and properly designed, and establish 
asystem for a continuing review of all reports. (d) Development of a 
sries of manuals covering all major operating procedures. (e) De- 
velopment of a written procedure for. the regular review of forms and 
form letters to insure continuing need, adequacy, and economical 
production. (f) A survey of office machines to obtain inventories and 
tilization data, develop a program for replacement of equipment, 
awsure proper selection of replacement equipment, and assure the fullest 
utilization of equipment. (g) Development of a system of work measure- 
nent, with appropriate forms and instructions for reporting employee 
time and production. (h) Development of a work plan and manual 
for use in conducting a work simplification training program for first- 
line supervisors. (1) Development of an effective system for determin- 
ing the quality of paperwork operations. (j) A review of the ‘‘ Quarterly 

Report’’ to improve the content and format in order to make 
available to us a thorough analysis and appraisal of Commission activi- 
ties. (k) Preparation of a manual composed of charts and narrative 
statements showing internal organizational structure, lines of authority, 
responsibilities, functions, and relationships, for the various bureaus 
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and offices of the Commission. (1) Development of a manual of pro- 
cedures providing for style and processing requirements for al] corres. 
pondence throughout the Commission. 

17. The three boards of employees (Motor Carrier Board 
of Suspension, and Fourth Section Board), created under authority of 
section 17 (2) of the act, continue to operate effectively in reliey; 
us of the duty of making initial decisions in certain types of cases 
The workload of each board showed a moderate increase over the 
previous year. 





PROPOSED CHANGES IN ADMINISTRATIVE PROCEDURE 


During the past year the Commission on Organization of the 
Executive Branch of the Government made a report and recommenda. 
tions to the Congress concerning legal services and procedure in the 
executive branch of the Government. Accompanying this report were 
a report and recommendations by a task force created by that Com. 
mission. Legislative proposals based upon these reports and recom. 
mendations have been introduced in the present Congress as H. R. 
6114,* ‘‘A bill to improve legal procedures in the Executive Branch of 
the Government through the enactment of an Administrative Code, 
and for other purposes,’’ and H. R. 6115, ‘‘A bill to improve legal 
services in the executive branch of the Government * * *, and for 
other purposes.’” There are also before the present Congress other 
bills proposing changes in the organization and procedures of adminis. 
trative agencies, including H. R. 29 and S. 1018. These bills and recom- 
mendations contain provisions which, if enacted into law, would vitally 
affect the performance of our assigned duties. 

Although varying in details and arrangements, one effect common 
to all these proposals would be to divest this Commission to a large 
degree, of the power to supervise and coordinate the functions of regu- 
lating transportation, which under the statutes we still would be charged 
with performing. We would have no voice, for example, in the selection, 
appointment, or supervision of examiners who conduct our proceedings. 
Under H. R. 29 and 8. 1018, all hearings would be conducted by a corps 
of administrative judges selected and supervised by an Office of Ad- 
ministrative Procedure which would provide such services for all agen- 
cies. Under the recommendations of the Organization Commission and 
its task force, a corps of hearing commissioners would be created under 
the supervision of a Chief Hearing Commissioner. The Chief Hearing 
Commissioner would be assisted by an advisory board, whose approval 
would be necessary for appointments. The Chief Hearing Commissioner 
would report to the Council of an administrative court which is proposed 
to be created. 





* Editor's Note: By unanimous resolution, adopted at a Special Meeting of the 
Association on November 3-4, 1955, a Memorial, vigorously condemning the pro 
visions of H. R. 6114 and related bills, was directed to members of the Congress. 
See Section II, Nov. 1955, I. C. C. Practitioners’ Journal. 
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Under H. R. 29 and S. 1018 the proposed Office of Administrative 
Procedure would prescribe rules governing the conduct of the proceed- 
ings, and an agency or members of the body comprising an agency would 
no longer be authorized to preside at hearings. In accordance with the 
recommendations of the Organization Commission and its task force, 
and the provisions of H. R. 6114, there would be complete and exclusive 
supervision over, and assignment of cases to, the hearing commissioners 
by the Chief Hearing Officer. Under this latter plan the agencies would 
preseribe regulations governing the proceedings, but an Office of Legal 
Services and Procedure would be created within the Department of 
Justice with authority, among other things, to issue ‘‘directives to agen- 
cies,” ‘‘for the simplification, clarification, and uniformity of rules of 
substance and procedure.’’ [Italics added]. Agencies would be re- 
quired to comply with ‘‘directives and requests of the Director of the 
Office of Legal Services and Procedure.’’ 

It is apparently the intention of H. R. 29 and S. 1018 that an agency 
could not, on its own initiative, reconsider a decision of an administrative 
judge. Under this proposed legislation, should one of the parties take 
an appeal to the agency, the administrative judge’s findings of fact 
would be binding upon the agency ‘‘unless clearly erroneous.’’ Under 
the proposals of H. R. 6114, except for questions of policy committed to 
the determination of the agency by Congress, the scope of agency review 
of an initial decision of a hearing commissioner ‘‘shall be the same as 
that of the court upon review of the decision of the agency.’’ 

The matters enumerated above are only a few of the changes pro- 
posed in the mentioned reports and bills. Among other changes, section 
2 (b) of H. R. 6114, would require recommended decisions in matters 
not subject to hearings, with concomitant delay and unnecessary pro- 
cedure, while section 203 (b) of H. R. 6114, would invalidate the terms, 
enditions, or requirements limiting any license to the extent that a 
court may find they are not plainly and reasonably in the public interest, 
thereby placing administrative duties upon courts. The power to award 
reparation would be transferred from this Commission to the courts, 
and certain jurisdiction respecting acquisition of control by one common 
carrier Over another would be transferred to an Administrative Court, 
thereby creating conflicting jurisdiction with respect to our administra- 
ti of section 5 of the Interstate Commerce Act. 

If these proposed changes were adopted, the procedures of the 
everal administrative agencies and the functioning of the administra- 
tive process would be drastically changed. The effect probably would 
vegreatest upon agencies, such as this Commission, upon which Congress 
has conferred the responsibility of regulating an industry for the pur- 
pose of bringing about the results set out in various statutes. The duties 
of this Commission are set forth in the Interstate Commerce Act, and 
ire summarized in the congressionally declared national transportation 
pliey (49 U. S. C., preceding § 1). The changes proposed in the 
iforementioned bills would leave this Commission with the statutory 
responsibility for administering the Interstate Commerce Act and the 
duty of attaining its objectives, but it would divide control over the 
process of accomplishing this between a number of other agencies. 
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Under H. R. 6114, for example, the functions of administering th. 
statute and supervising the personnel engaged therein would be divided 
between this Commission, the corps of hearing commissioners, the Chief 
Hearing Commissioner, the Advisory Board, the Administrative Cour 
Council, the Chief Judge of the Administrative Court, the Direetor of 
the Office of Legal Services and Procedure of the Department of Justice 
and, upon review, the Federal courts. We do not believe that there 
would be effective administration or any clearly defined responsibility 
under such a system. 


It is our opinion that hearing examiners perform for the adminis. 
trative agencies functions similar to those performed for courts by 
masters in chancery, and that their relations to the agency whose pro- 
ceedings they conduct should be similar to the relationship between 
courts and their masters. It is noted, for example, that in proposing the 
creation of an administrative court to handle certain matters formerly 
handled by this and other agencies, H. R. 6114 provides for the appoint. 
ment of hearing commissioners by the Administrative Court Council, 
and not, as H. R. 29 and 8. 1018 provide, for the creation of a corps of 
hearing commissioners in an agency independent of the Court. 

We are of the opinion that each administrative agency can better 
judge the qualifications and the performance of hearing officers engaged 
in its work than can an independent agency which would not possess 
the specialized and technical knowledge of each of the various agencies. 
The present provisions of the Administrative Procedure Act provide for 
the appointment by and for each agency, from lists of qualified appli- 
cants determined by the Civil Service Commission, of as many qualified 
and competent examiners as may be necessary for proceedings subject 
to sections 7 and 8 of that Act. It also provides that compensation of 
such examiners shall be prescribed by the Civil Service Commission, in- 
dependent of any agency recommendation or rating, in accordance with 
the Civil Service Classification Act. It further provides that such exami- 
ners shall be removable from office only for good cause established and 
determined by the Civil Service Commission after opportunity for hear- 
ing and upon the record thereof. We are of the opinion that these pre- 
visions afford ample protection to examiners from any improper influ- 
ence, if such protection is needed. The employment of examiners in the 
agency which they serve encourages them to become proficient in the 
technical matters dealt in by that agency, whereas a pool of examiners 
to serve all agencies would not constitute an encouragement to become 
proficient in the work of any one agency. It is our opinion that there 
should be no change in the present relationship of examiners to the 
agencies whose proceedings they conduct. 

Many procedural provisions have been included in statutes such as 
the Interstate Commerce Act. These provisions vary from agency to 
agency and as to different matters administered by a single agency. 
These choices of procedures generally have been deliberate, upon 4 con- 
sideration of the subject matter, the need for expedition, the expertise 
or financial resources of the persons involved, the interest of the States, 
and other matters. Generally a large area is allowed within which the 
agencies dealing with the matters may devise or change procedures when 
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experience indicates that desirability. We deem it important that agen- 
ies, such as this Commission, exercising quasi-legislative and quasi- 
judicial duties, retain this degree of control over their procedures. It 
sour opinion that the greatest caution should be exercised in considering 
4 proposal which would sweep away the results of this experience and 
which would substitute for procedures gradually evolved through many 
years of practical experience a plan based upon abstract concepts. It is 
our opinion that most of these proposals for changing administrative 
agencies and their procedures are unwise and would be destructive of 
the public interest. We urge the most careful consideration before 
adopting changes in this field of the law. 





ADMISSIONS TO PRACTICE 


During the year, 1,165 applicants were admitted to practice. Of 
this number, 520, or 44.6 percent, were members of the bar of the highest 
eurt of their respective States. The remaining 645, or 55.4 percent, 
were nonlawyers who were admitted upon successful completion of the 
written examination which we conduct twice a year. 

Of the 1,129 nonlawyers who took the written examination during 
the year, 653, or 57.8 percent, passed. The number who took the exami- 
nation in the preceding year was 632. The sharp increase was occa- 
soned by the large number of applications filed prior to the May 1, 1955, 
dfective date of a requirement that such applicants possess a minimum 
of 2 years of college education. The 57.8 percent who were successful 
m the examination compares with 64.7 percent who were successful in 
1954. 

A total of 24,672 have been admitted to practice since our bar was 
atablished on September 1, 1929. Of these, 16,730, or 67.8 percent, 
were admitted as attorneys, while 7,942, or 33.2 percent, have been ad- 
nitted as nonlawyers. 





FEES FOR SERVICES 


Receipts from fees and charges during the fiscal year 1955 totaled 
$69,501. Details are shown in the concluding portion of appendix F, 
page 186. In view of the fact that we are required to transfer these 
receipts to the General Fund of the Treasury Department, the $69,501 
reeived to the extent it represents reimbursement for out-of-pocket costs, 
8, in effect, a reduction of our appropriation by that amount. 

Still pending is the matter of establishing a schedule of fees for 
licensing and related activities as required by Budget Circular A-25 
if November 5, 1958, which implemented Title V of the Independent 
Offices Appropriation Act, 1952, 5 U. 8. C. 140. As recorded in our 
kst annual report, we postponed action in this matter to July 1, 1955, 
it the request of the Senate Committee on Interstate and Foreign Com- 
merce to afford time for consideration of a congressional proposal for a 
futher investigation of certain basic problems. The same committee 
m July 27, 1955, submitted Senate Resolution 140 proposing that the 
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Senate Committee on Government Operations conduct a study of fees 
and charges pursuant to Title V of the Independent Offices Appropria. 
tion Act, 1952, with a report and recommendations to be made by Jann. 
ary 31, 1957. Action by us, therefore, has again been deferred. 





WORK OF THE COMMITTEE ON LEGISLATION 


The Committee on Legislation, formerly the Committee on Legis. 
lation and Rules, responded to 77 requests from committee chairmen and 
other members of the Eighty-fourth Congress, first session, for reports 
on bills and other matters having a bearing on our administrative fune. 
tions. It also submitted 7 reports to the Bureau of the Budget concern. 
ing legislative matters upon which that Bureau sought our views, In 
addition, members of the Commission appeared on various occasions be. 
fore congressional committees at their request for participation in hear. 
ings on pending bills. 

Among the bills on which the Commission was asked to report were 
S. 1920 * and H. R. 6141 which are designed to give effect to recommen. 
mendations made in the report, released April 18, 1955, of the Presi. 
dential Advisory Committee on Transport Policy and Organization. 
These bills would make substantial and far-reaching changes in the 
Interstate Commerce Act, including a major revision of the national 
transportation policy. Because of their importance, they have been 
given special handlifg in connection with the preparation of the Con- 
mission’s reports thereon to the respective congressional committees. 


Legislative Recommendations 


1. We recommend that section 1 be amended so as to make the car-service 
provisions therein applicable to express companies. 


The new uniform standard express operations agreement approved 
by the Commission on November 4, 1953 (to the extent required by the 
pooling provisions of section 5(1) of the act), expressly provides that 
the rail carriers ‘‘shall not be obligated to furnish refrigerator or other 
special type cars.’’ It further provides that the express agency shall 
specifically obligate itself to ‘‘furnish adequate and suitable refrigerator 
and other special type cars.’’ Under the prior agreement, which expired 
on February 28, 1954, the rail carriers were required to furnish cars for 
the movement of express traffic without limitation as to type. Repre- 
sentatives of certain shippers who had expressed dissatisfaction with the 
existing express service for perishables objected to such shift of obliga- 
tion and took the view that the assumption of responsibility for re- 
frigerator-car supply by the agency made it desirable that the Commis- 
sion’s powers over car service under section 1 of the act be broadened 
to include express companies in addition to carriers by railroad. We 
are in accord with that view and urge that section 1 be so amended. 


* Editor's Note: The Commission’s report on S. 1920 was mailed to all members 
of the Association on January 6, 1956. A comparative text of S. 1920 and the 
Interstate Commerce Act was printed in the May, 1955 Journal. 
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2. We recommend that section 1 (15) be amended so as to authorize the 
Commission to direct the assessment of penalty per diem charges as an aid in alle- 
viating shortages of railroad freight cars during periods of emergency or threatened 


emergency 


The ownership of boxcars by class I railroads during the past 10 
wears has fluctuated from a high point in 1952 when there were 734,901 
ioxears to a low of 716,617 boxcars on July 1, 1955, the lowest number 
ince July 1, 1950. During the 3-year period 1952 to 1954, inclusive, 
boxears were retired while only 31,771 were ordered. There has 
ilso been a shortage of flatears, gondolas, and hoppers. Because of this 
situation, a greater utilization of the existing inventory of cars has been 
necessary. Insofar as shippers and receivers are concerned, greatly 
tepped-up demurrage charges have helped to insure prompt loading and 
wloading, but as long as a car is in the hands of the carrier, the Com- 
nission has virtually no way to compel prompt action. 
This recommended amendment would give the Commission the 
power to direct that penalties be applied to the railroads and may en- 
courage them to build or purchase their own cars. 


3. We recommend that section 1 (15) be amended so as to authorize the 
Commission to determine the compensation to be paid and other terms of any con- 
tract, agreement, or arrangement for the use of any locomotive, car, or other vehicle 
not owned by the carrier using it (and whether or not owned by another carrier). 


Such an amendment would clarify the question of whether or not 
the Commission’s authority under section 1 (15) of the act extends to 
leomotives, cars, and other vehicles used by the carriers under various 
arrangements, but owned by noncarriers such as manufacturers, insur- 
see companies, tank car companies, and other noncarriers. 


4. We recommend that section 4 (1) be amended so as to eliminate the 
necessity of securing prior approval of the Commission for the publication of rates 
wer circuitous routes equivalent to the going rates over direct routes when, in the 
managerial discretion of the carriers, such rates are necessary because of competitive 
factors. 


Section 4 (1) of the act prohibits, among other things, any common 
arrier subject to part I or part III thereof from charging or receiving 
my greater compensation for the transportation of passengers, or like 
tind of property, for a shorter than for a longer distance over the same 
ine or route in the same direction, the shorter being included within 
the longer distance, but provides that the Commission may, in special 
ses, after investigation, authorize such carriers to charge less for the 
lmger than for the shorter distances. 

The purpose of this recommended amendment is to make the fourth 
wetion self-operating with respect to the right of a circuitous route to 
neet the rate or rates legally established between competitive points over 
the more direct routes, with no further authorization from the Commis- 
ion being required other than the standards laid down by other sections 
ifthe act. As an incident of this suggested change, removal of the 
walled ‘reasonably compensatory’’ provision is also proposed. By so 
tlminating from section 4 all of the unnecessary refinements of the 
lmg-and-short-haul principle, the Commission’s responsibility with re- 
pect to fourth-section departures over circuitous routes would be termi- 
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nated and its jurisdiction limited with respect to authorizations of relief 
over direct routes, upon application and after investigation, where spe- 
cial justification for such relief is shown. 

Experience has demonstrated that the public interest is not be; 
served by the imposition of the restrictions in question, and the history 
of their administration has proved them to be excessively burdensome tp 
all concerned. Together they have resulted in disproportionate expengj. 
tures of time, labor, and funds by both the carriers and the Commission 
in comparison with the relatively small benefits derived. Almost all of 
the dissatisfaction with section 4, which has been expressed periodically 
by carriers and shippers alike, appears to stem from the same burden. 
some provisions. 

The Commission is of the view that enactment of the recommended 
amendment would serve to streamline section 4, without adversely affect. 
ing the public interest. 


5. We recommend that section 17 (12) be amended so as to permit the 
Commission to charge applicants for admission to practice a reasonable charge to 
cover the cost of determining by written examinations their qualifications, plus a 
nominal charge for the issuance of a certificate of admission to practice, and that 
it be further amended to provide that such receipts be retained by the Commission 
in a special revolving fund to be used to meet examination expenses. 


At present, upon the filing of an application for admission to prae- 
tice before the Commission, a charge of $10.00 is paid by the applicant. 
The receipt of such,money does not benefit the Commission but merely 
causes extra paper work. Within 15 days the amount of this charge is 
forwarded to the United States Treasury, and if the applicant fails to 
pass, the Commission is compelled to make out a refund voucher which 
is also forwarded to the Treasury. The Treasury, in turn, mails a 
check to the unsuccessful applicant. This involves a considerable amount 
of work. Since the charge is not intended to cover the cost of the exami- 
nation, it serves no practical purpose. It does not discourage the filing 
of applications since a candidate knows that the money will be refunded 
if he fails to pass. 


6. We recommend that section 18 of the act be amended so as to 
the Commission to (1) prepare special statistical compilations and analyses 
private or governmental, on a reimbursement (self-supporting) basis, and 
such reimbursements and other funds received for special services as provided by 
and amounts received for providing photostatic or other reproduction of its records. 


Legislation, administered through the Bureau of the Budget, 
authorizes the independent regulatory agencies to collect fees for certain 
services, but the funds so received are required to be transferred to 
Miscellaneous Receipts of the Treasury Department. The suggested 
amendment would put the Commission as nearly as possible on a self: 
supporting basis with respect to these and other services. 


7. We recommend that section 20 (6) be amended so as to make it ap- 
plicable to persons who furnish locomotives to carriers subject to part | of the act. 


Under section 20 (6) of the act the Commission has the authority 
to inspect and prescribe records, accounts, et cetera, for persons furnish- 
ing cars or protective services to carriers. In recent years, howevel, 
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arriers have adopted the practice of acquiring locomotives under long- 
erm leases, and it is essential that the Commission have similar juris- 
diction over insurance companies and others furnishing locomotives to 
arriers under such arrangements. 


8. We recommend that section 20a (2) requiring authorization by the Com- 
nision of the issuance of securities by certain common carriers and other corpora- 
fons, be amended by including any contract for the purchase or lease of equipmen 
wot to be fully performed within 1 year from the date of the contract. 


In Lehigh Valley R. Co. Conditional Sale Contract, 233 I. C. C. 359 
(1939), the Commission held that conditional sale contracts, leases, 
nortgages, and other such instruments were not ‘‘securities’’ within 
the meaning of that term as used in section 20a (2) of the act, and that 
it is without authority to pass upon the subject matter of such instru- 
ents. 

; The provisions of paragraphs (2) through (11) of section 20a are 
nade applicable to motor carriers, except under certain conditions, 
by section 214 of the act. 

The conditional sale contract has become a popular form of financing 
ty both the railroads and the motor carriers, and it is estimated that 
these carriers are incurring obligations of over $200,000,000 annually 
by means over which the Commission takes no jurisdiction because 
onditional sale contracts and similar instruments are not considered 
geurities within the meaning of sections 20a and 214 of the act. Since 


it is the responsibility of the Commission to safeguard the issuance 
of securities by carriers in order to prevent unwise assumption of 
ibligations, it seems only appropriate that it should have control over 
indebtedness incurred in the acquisition of equipment by means of the 
iforementioned instruments. 


9, We recommend that section 20a (12) be amended so as to permit more 
atensive use of competitive bidding in the marketing of securities. 


Section 20a (12) of the act unduly restricts competition in the sale 
of carriers’ securities because it is made unlawful for any officer or 
director of any carrier to receive for his own benefit, directly or in- 
directly, any money or thing of value in respect of the negotiation, 
lypotheeation, or sale of any securities issued or to be issued by such 
urrier, or to share in any of the proceeds thereof. The recommended 
mendment would remedy this situation by amending the second 
wntence of section 20a (12) so as to make it inapplicable to partici- 
ition by an officer or director of a carrier in the profits of a corpora- 
tion, firm, partnership, or association in which he holds certain posi- 
gs, or has a substantial interest, where such profits result from 
dealing in securities of the carrier sold at competitive bidding to the 
mst favorable bidder, and where such participation is due solely to 
wich person’s position with or interest in such other corporation, firm, 
pittnership, or association. 





I. C. C. PRACTITIONERS’ JOURNAL 





10. We recommend that section 20b be amended so as to 
or controlling stockholders of a railroad corporation which is u 
modification or alteration under that section to register their assent to 


Paragraph (3) of section 20b of the act provides that a security o 
an evidence of indebtedness shall not be deemed to be outstandi 
if, in the determination of the Commission, the assent of the holder 
thereof to any proposed alteration or modification is within the control 
of the carrier or any person or persons controlling the carrier, The 
denial of the right of stockholders so situated to register their assents 
may result in the failure of meritorious plans of alteration or modifica. 
cation because of the refusal or neglect of a small minority of stock. 
holders to assent. This places too much power in the hands of a few 
security holders, and tends to encourage the holding out by a fey 
stockholders for better treatment than the merits of their position 
justify. The recommended amendment would alleviate this situation 
by permitting controlled or controlling stockholders to assent their 
stock and at the same time provide a safeguard against possible abuses 
by giving the Commission the power to increase the prescribed percent. 
age of assents required as may be deemed just and reasonable in the 
light of the circumstances presented in each particular case. It is 
also desirable that paragraph (3) be amended so as to clarify and 
make certain the power of the Commission to prescribe the classes 
into which securities should be divided for the purpose of voting o 
plans. 

The fifth sentence of section 20b (2) now requires that all letters, 
circulars, financial statements, et cetera, to be used in soliciting the 
assents or opposition of security holders shall, before being so used, 
be submitted to the Commission for its approval as to the correct 
ness and sufficiency of the material facts stated therein. This pro 
vision has proved very burdensome to the Commission. The pro 
essing of such material would be facilitated if the Commission had 
specific discretionary authority to issue rules and regulations which 
would serve as a guide both to the parties in preparing, and to the 
Commission’s staff in exercising supervision over the use of such 
material. At the same time the Commission would have the power 
to make such special requirements as it may deem necessary or desir- 
able in any particular case. 

It is also recommended that paragraph (2) be further amended 
so as to remove any doubt respecting the Commission’s jurisdiction 
to exercise supervision over material used in solicitation of assurances 
of assent (preliminary approval or disapproval of proposed plans) 
prior to action thereon by the Commission, since an initial false im- 
pression created by misleading material may not be removed by material 
subsequently circulated after the Commission’s approval thereof. 

Section 20b contains no specific authority for designation by the 
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‘es or the Commission of a depositary for the assents to proposed 
ity modification plans, and does not provide for the procedure 
to be followed in determining that the required percentage of assents 
jas been obtained. It would impose a substantial burden upon the 
ission if it were required to receive and process assents (and 
revocations thereof), whereas large banks and trust companies are 
ysually well equipped to handle such work. It is therefore recommended 
that the Commission’s authority in this respect be clarified by an appro- 
priate amendment. 


11. (a) We recommend that section 22 be amended to enable the United 
States and the carriers to negotiate as to rates on a firm and unassailable basis. 

(b) We recommend that section 22 be amended so as to make the provisions 
thereof permitting the performance of transportation services for Federal, State, and 
municipal governments free or at reduced rates applicable only during the time of 
war, or threatened war, or other national emergency. 

(c) We recommend that the Congress make a thorough study as to the 
present-day needs respecting the furnishing of transportation free or at reduced rates 
x now permitted under sections 1 (7), 22, 217 (b), 306 (c), and 405 (c) 
of the act. 


Section 22 of the act now permits ‘‘the carriage, storage, or han- 
ding of property free or at reduced rates for the United States, State, 
@r municipal governments,’’ or for certain charitable purposes, and 
allows ‘‘the transportation of persons for the United States Govern- 
ment free or at reduced rates.’’ This section also permits the issu- 
mee of mileage, excursion, or commutation tickets and provides for 
giving reduced rates to specified persons connected with religious, 
charitable, or governmental organizations, as well as Armed Forces 
personnel, free carriage to their own employees by railroad, et cetera. 
The provisions of section 22 are made applicable to motor common 
carriers by section 217 (b), to water common carriers by section 
306 (ec), and to freight forwarders, as to transportation or service in 
the ease of property, by section 405 (c) of the act. 

The provisions of section 22, insofar as they apply to Government 
traffic, have remained substantially the same since 1887. At the time 
the original act was passed, the Government was a comparatively 
mall shipper and small user of carrier passenger facilities. In recent 
years, however, Government use of freight and passenger facilities 
has inereased enormously. During World War II, and the same is 
probably true today, the Government was by far the largest user of 
such facilities in the United States. 

For many years the Government also had the benefit of land-grant 
rates, which undoubtedly limited the use of section 22. The section 
was used, however, by many carriers forming competitive routes in 
wder to meet rates available to the Government under land-grant 
privileges. With the repeal of the land-grant statute in 1945, section 
2 became the main vehicle through which the Government obtained 
special rates. 

Throughout the years, railroads and other carriers have established, 
at the Government’s request, many reduced rates under section 22, 
tmmonly referred to as ‘‘section 22 quotations’’ or ‘‘agreements.’’ 
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At one time such arrangements were regarded as contracts bind; 
on both the carriers and the Government, but in recent years th 
Government in the so-called Government Reparation Cases took the 
position that its utilization of rates so established was not a bar t 
its later undertaking to obtain still lower charges as a result of orders 
of the Commission entered after the filing of complaints by the Govern. 
ment. In some of its complaints, the Government has contended the 
the railroads should have published reduced commercial rates; jg 
available to all shippers, which with the so-called land-grant deductions 
would have produced charges lower than the section 22 quotations, 

While the repeal of the land-grant statute should tend to prevent 
recurrence of situations such as those to which the Government 
tion Cases are, to a considerable extent, attributable, enactment of 
the recommended amendment would serve as a further preventive 
measure by giving section 22 quotations the effect of binding bilateral 
contracts establishing rates unassailable by the Government by com. 
plaint to the Commission. 

Because of changed conditions, the Commission is also of the view 
that section 22 rates on Government traffic should be limited to time 
of war, threatened war, or other national emergency. 

In addition to the aforementioned provisions for reduced rates on 
Government traffic, other exceptions are provided for in sections 1 (7), 
22, 217 (b), 306 (c), and 405 (c) of the act which, when computed 
together, allow too many preferential and free riders. These burdens 
upon the carriers are emphasized by the fact that passenger deficits 
have reached staggering proportions. For these and the foregoing 
reasons it is urged that Congress make a thorough study as to the 
present-day needs respecting the furnishing of transportation free 
or at reduced rates under section 22 and other sections of the act. 


12. We recommend that section 202 (c) be amended so as to make it 
applicable to transportation by motor vehicle in foreign commerce where the entire 
movement within the United States takes place within a single commercial zone. 


The present exemptions for local drayage do not apply to trans 
portation from a city on the border of the United States to points in 
Canada or Mexico. Inasmuch as the Commission has found that no 
part of a foreign country is a part of a commercial zone which is 
exempt under section 203 (b) (8) of the act, it is necessary for all 
motor carriers performing local drayage between Detroit, Mich., and 
Windsor, Canada, or between El Paso, Tex., and Juarez, Mexico, and 
between other border points to obtain operating authority from the 
Commission. As a matter of practice, however, most of such local 
drayages have not obtained certificates, and the operations, partic 
ularly along the Mexican border, are being conducted in violation 
of the law. This transportation does not seem to be of sufficient 
importance to the economy of the United States to justify the present 
requirement. 
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. We recommend that section 203 a be smantnd eb:te, £0). teat te 
. from point of production to primary market, and (2) to limit such 
uamption specifically to the transportation of commodities produced in the United 
States. 


At present, the transportation of agricultural commodities, fish, 
and livestock, particularly agricultural commodities, is exempt even 
when performed in the regular channels of commerce. Two courts, 
for instance, have recently held that transportation of dressed chickens 
from the plant of a processor to places of sale in other cities comes 
within the exemption. Also exempt is the transportation of bananas 
and coffee from ports of arrival from foreign countries. Since the 
ibyious purpose in enacting these exemptions was to benefit American 
producers, primarily the farmers, the suggested amendment would 
not interfere with the original purpose, but would place under regula- 
tim such articles when moving as ordinary freight with no relation 
to the interest of the farmers and similar producers. 


14. We recommend that paragraphs (1), (2), and (3) of section 204 (a) 

amended so as to authorize the Commission to require that all motor carriers 
subject to its hours of service and safety regulations, but not otherwise subject to 
is jurisdiction, be registered with the Commission. 

There are large numbers of motor carriers engaged in interstate or 
foreign commerce which are not subject to any provisions of the act 
acept the hours of service and safety requirements under section 204 
thereof. These include private carriers, the agricultural haulers, 
leal carriers in commercial zones, and carriers operating in foreign 
commerce between points in a foreign country through the United 
States. The Commission has no way at present of knowing who these 
carriers are that are subject to its safety regulations and is greatly 
handicapped in attempting to obtain compliance with the regulations 
by such carriers. For proper administration of the safety regulations, 
itis essential for the Commission to know the number and identity of 
the carriers which are required to comply with them. The recom- 
mended amendment would alleviate this situation by authorizing the 
Commission to require the registration of such carriers. 


15. We recommend that section 204 (a) (4a) of the act relating to exempt 

operations wholly within a State be , but permitting carriers 

ow operating under such exemption to continue if operations subject to the 
ufety and reporting regulations of the Commission. 


Under section 204 (a) (4a) any type of motor carrier may obtain 
a total exemption from the act, not only from the certificate require- 
ments, but also from safety and service requirements, upon a showing 
that its interstate operations are not of such nature, character, or 
quantity as substantially to affect or impair uniform regulation by 

Commission. At present there are only 33 carriers operating 
der section 204 (a) (4a). Not only is there no real demand for 
the section, but the complicated procedure by which a certificate 
of exemption is obtained or revoked, requiring notice, hearing, and 
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16. We recommend that the second proviso of section 206 (a) (1) 
permits certain motor carriers holding State : 


The second proviso of section 206 (a) (1) was originally inelndeg 
in the statute because the transportation of property wholly Within 
a State was considered as being incidental to the intrastate trans. 
portation and the interstate transportation performed by such ¢gy. 
riers was not considered to be important. It has developed, however 
that the interstate transportation performed by such carriers is fre. 
quently an important link in a route connecting cities in different 
States, and State certificates have been obtained solely for the purpose 
of providing such interstate link. Usually the State commissions 
will not receive evidence based on the lack of need for an additional 
interstate carrier. An even more important handicap in the proper 
regulation of interstate commerce occurs in connection with thog 
States which issue certificates authorizing transportation in intrastate 
commerce between all points in the State. 

With the growing consolidation of interstate motor transit into 
recognized and stable systems, it is desirable that the entry of motor 
carriers into the interstate transportation picture be based on the 
need for additional” interstate service and should not be permitted 
because a State commission finds that there is a need for intrastate 
service between points in the State. It is therefore urged that the 
second proviso of section 206 (a) (1) be repealed as recommended. 


17. We recommend that section 207 (a) be amended to clarify the Commis- 
sion’s authority to issue temporary, or term, certificates of public convenience and 

» as well as permanent certificates, and, if so amended, that section 212 (a) 
be amended to provide that such certificates shall remain in effect indefinitely, « 
for the term issued, until suspended or terminated as therein provided. 


The Commission has recently been confronted with the problem 
of whether or not it has the power to issue certificates for a limited 
term, such as 5 years. At times there may be a real need for service 
during a limited period, as in the case of a construction project. If 
the Commission has no alternative except to issue a permanent certifi 
cate, which may be of no further use to the holder upon completicn 
of the project, this could lead to trafficking in certificates. 

This recommended amendment would remove any doubt as to the 
Commission’s authority to issue term certificates. The further recom- 
mendation respecting section 212 (a) is of a technical nature. 


18. We recommend that section 208 (c), which gives special or charter 
service rights to common carriers by motor vehicle, be amended to make it insp- 
plicable to carriers issued certificates in the future. 


Section 208 (c) of the act provides that any common carrier of 
passengers by motor vehicle may transport special or charter parties 
under such rules and regulations as the Commission shall have pre 
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yribed. Generally this provision has been a public benefit. How- 
wer, there have been occasions where carriers have applied for the 
right to transport passengers over a short regular route solely for the 
purpose of obtaining thereby the right to engage in transportation of 
dartered parties from the city where the route begins. The situa- 
tion now exists where a carrier of passengers is making merely a token 
operation over its authorized route in order to retain its right to 
in transportating chartered parties throughout the United States 
from a@ city on the route. It would be desirable if in the future an 
plicant for the right to transport passengers would be required, 
ss recommended, to show the need for transportation of chartered 
ies in order to obtain such right rather than merely to show the 
need for transportation over a specified route. 


19. We recommend that section 209 (b) be amended so as (1) to 


a g that existing common carriers are unwilling or unable to 
of service for which a need has been shown. 


Under the proviso of section 209 (b) of the act, the Commission is 
prohibited from restricting a motor contract carrier from substituting 
wt adding contracts within the scope of its authority. As a result 
wme contract carriers have so many effective contracts that they are 
wtually rendering a specialized common carrier service comparable 


to the specialized service rendered by common carriers of automobiles, 
liquid freight, household goods, and others, and they are holding them- 
gives out to serve any shipper willing to enter into contracts with them. 

The Commission has interpreted the contract carrier authority as 
nquiring specialized service or dedication of equipment which a 
@mmon carrier cannot give. However, even though the original 
authority is based on specialized service, there is no guarantee, after 
apermit has been granted, against a contract carrier supplanting the 
vrvice of a common carrier by subsequent contract arrangements with 
ither shippers. The common carrier has no protection against such 
inroads and the Commission has no control over the situation. The 
wggested amendment would give the Commission the necessary power 
o restrict the number of contract arrangements of contract carriers. 

The further recommendation to permit the issuance of motor con- 
tact carrier authorities only upon a showing that existing common 
urriers are unwilling or unable to provide the required type of service, 
wuld give the Commission a further measure of control over the 
“pansion of contract carriage and, at the same time, would serve 
protect shippers whose peculiar needs cannot adequately be met 
ya common carrier. It would have the added advantage of allowing 
denial of a contract carrier application where no service other than 
iedication of equipment is needed by the shipper or proposed by the 
»plicant, if, in the circumstances, a common carrier could and would 
dedicate equipment. 

If the act were amended as suggested, a genuine specialized service 
wuld have to be shown. 
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20. We recommend that section 210a (a) and (b) be amended s 
authorize the Commission to grant temporary authorities and temporary pond 
beyond a period of 180 days. 


Since it frequently occurs that the Commission cannot make a 
determination within the 180 days provided in section 210a (a) and (b) 
the power to authorize continuous service where the need has been found 
should be definitely stated in the statute. 


21. We recommend that section 212 (a) be amended so as (1) to make 
motor carrier operating authorities subject to suspension, change, or revocation fo 
willful failure to comply with any rule or regulation lawfully promulgated by the 
Commission, and (2) to make the revocation procedure therein prescribed conform 
to the procedure provided in section 410 (f) of the act by eliminating the term 
“willfully” in the first proviso. 


Under the provisions of section 212 (a) of the act a certificate cap. 
not be suspended or revoked except for failure to comply with “any 
provisions of this part or with any * * * regulation of the Commission 
promulgated thereunder * * *.’’ Regulations under the Transportation 
of Explosives Act are not regulations promulgated under any provision 
of part II of the act, and, therefore, the Commission is without power 
to revoke the certificate of any carrier for violations, no matter how 
willful, of the Transportation of Explosives Act or the regulations 
promulgated under the provisions of that act. If section 212 (a) wer 
amended by changing the words ‘‘ promulgated thereunder’’ to “‘lawfully 
promulgated by the Commission,’’ the Commission would have the power 
to revoke or suspend certificates for willful failure to comply with any 
regulation lawfully promulgated by the Commission. 

Under the first proviso of section 410 (f) of the act a freight for. 
warder permit may be revoked if the holder thereof fails to comply with 
an order of the Commission commanding compliance with the provisions 
of part IV, a rule or regulation issued by the Commission thereunder, 
or the terms, conditions, or limitations of its permit. Under the corre 
sponding provision in section 212 (a), however, a motor carrier must 
‘‘willfully’’ fail to obey such compliance order before its certificate or 
permit may be revoked. The use of the word ‘‘willful’’ to describe the 
nature of the violations in section 212 (a) which are the subject of revo- 
cation proceedings, and the use of the word a second time (in the first 
proviso) to describe the nature of the failure to comply with an order 
commanding obedience raises the question of whether a second hearing 
must be held, before revocation could be effected, to determine whether 
or not the failure to obey the compliance order was also willful. If two 
findings respecting the question of willfulness must be made, it is argu- 
able that there must also be two hearings. This uncertainty in the 
statute may present difficulties in the enforcement of the provisions of 
part II. 

The recommended amendment would eliminate the present uncer 
tainty in the statute. 
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. We recommend that section 212 (a) of the act be amended so as to 
that the Commission may, upon reasonable notice, suspend motor carrier 
ing authorities for failure to comply with insurance regulations issued by it 
pursuant to section 215 thereof. 


The second proviso of section 212 (a) of the act provides, in general, 
for suspension of carriers’ and brokers’ operating authorities, upon 
yotice but without hearing, for failure to comply and until compliance 
has been effected, with the brokerage bond regulations under section 
91 (ec), the tariff publishing rules for common carriers promulgated 
under section 217 (a), and the schedule-publishing rules for contract 
arriers under section 218 (a), but does not provide for such suspension 
for failure to comply with the motor carrier insurance regulations under 

jon 215. 

Tico 410 (f) of the act, which is a counterpart of section 212 (a), 
ntains a suspension-of-authority provision similar to the second proviso 
to section 212 (a). The second proviso to section 410 (f), however, pro- 
vides for suspension on short notice of freight forwarder permits for 
failure to comply with the cargo insurance provisions under section 
43 (c) and the public liability and property damage insurance pro- 
yisions under section 403 (d). 

There appears to be at least as much reason from the point of view 
of the traveling and shipping public to require motor carriers to keep 
their cargo and public liability and property damage insurance in force 
by suspending their authorities for failure to comply with such require- 
ments, as there is to require freight forwarders to keep their insurance 
dive. It seems appropriate, therefore, that the Commission should have 
the authority, as recommended, to suspend, on short notice, motor carrier 
rights, when insurance lapses or is canceled without replacement, until 
compliance is effected. The institution of proceedings requiring hearings 
uder section 204 (ce) for such violations does not provide a proper 
aswer to the situation inasmuch as such proceedings may be time con- 
wming, and the public may be adversely affected if losses occur while 
the complaint proceedings are pending. 


23. We recommend that section 218 (b) be amended so as to provide that 
the minimum rates, fares, or charges of contract carriers by motor vehicle shall not 
be lower than the rates, fares, and charges of competing common carriers for the 
ume service, plus reasonable additional charges for any special services, privileges, or 
facilities furnished by the contract carrier, except upon a showing of special cir- 
cumstances. 


If a contract carrier has more than one shipper, the actual rates 
vhich may be charged to other shippers are not necessarily those pub- 
lished. The common carriers are, therefore, placed at a great disadvan- 
tage. They are placed in such a position not only because of the non- 
diselosure of the contract carrier’s actual charges to such other shippers, 
but also because the contract carrier is in a better position to negotiate 
vith a shipper inasmuch as it is free to select the cream of the traffic 
ind may refuse to enter into a contract unless it can arrange to have 
full loads in both directions. 
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The Commission believes that the competitive opportunity of eon. 
mon and contract carriers should be on a more realistic basis bear; in 
mind the special or individualized service offered by contract carrie 
It is therefore urged that section 218 (b) be amended as recommended 


24. We recommend that section 222 (a) be amended so as to provide mon 
adequate penalties for violations of the Commission’s motor carrier safety and hours 
of service regulations by increasing the maximum fines and providing for imprison. 


ment in the event death or bodily injury of any person is a consequence of any such 
violation. 


Under section 222 (a) of the act, the maximum penalty assegsabje 
for violations of the Commission’s motor carrier safety and hours of 
service regulations is $100 for the first offense and $500 for any subg. 
quent offense. It has become increasingly apparent that this penalty 
provision, adopted in 1935, is wholly inadequate as a deterrent to viola. 
tions of the safety regulations. Investigation has shown that many ac¢i. 
dents involving motor vehicles subject to the Commission’s safety regu- 
lations, and which have resulted in tragic loss of life and extensive 
property damage, need never have occurred if the Commission’s regula. 
tions had been complied with. Investigation has also disclosed that ing 
number of these cases there has not only been a flagrant disregard of the 
Commission’s regulations, but, in addition, has revealed an extremely 
callous attitude on the part of some carriers toward the lives and rights 
of others using the Nation’s highways. In 1 criminal proceeding against 
a carrier charged with 5 violations of the Commission’s safety regula 
tions, and which was the outgrowth of an accident in which 7 persons 
were killed, 3 injured, and property damage exceeded $20,000, the judge, 
in referring to the provisions of section 222 (a), stated: 


The section is so obviously inadequate to meet a situation of 
this character, it almost seems an idle act to assess a fine so disap. 
propriate to the gravity of the situation. 


The fine imposed in that case was $100 on each count, or a total of $500, 
the maximum penalty possible under the statute. 


It seems clear that if the penalty provisions of section 222 (a) are 
to be of any value as a deterrent to violations of the Commission’s moior 
earrier safety regulations, they should be strengthened substantially, not 
only by increasing the amount of fine which may be imposed, but also b 
providing for imprisonment where violations result in fatalities or bodily 
injuries. This principle has been recognized in the Transportation of 
Explosives Act (18 U. S. C. 831-835) in which a substantially larger 
fine or imprisonment, or both, are provided for where violations result 
in death or bodily injury to any person. 


25. We recommend that the Commission be given emergency powers with 
respect to service by motor carriers and water carriers such as it now has with respect 
to car service by rail carriers. 


Section 101 of the Second War Powers Act of 1942, which expired 
on March 31, 1947, amended section 204 of the Interstate Commerce Att 


so as to give the Commission the same powers over motor carriers as it 
had over railroads under section 1 (15) thereof. 
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Since motor carriers now move a substantial portion of the Nation’s 
traffic, it is desirable that the Commission have emergency powers similar 
to those found in section 1 (15) to relieve congestions, delays, and 
dhortages of equipment whenever and wherever emergency conditions 
may arise requiring immediate action in any part of the country. It is 
slo desirable that such powers be extended to water carriers in the event 
m emergency should arise affecting the traffic of those carriers. 


26. We recommend amendments adding new provisions which would make 
scommon carrier by motor vehicle and freight forwarders liable for the payment of 
damages in reparation awards to persons injured by them through violations of the act. 


At present, there are no provisions in parts II and IV of the act for 
recovery of unlawful charges exacted by the carriers corresponding to 
the reparation provisions of parts I and III thereof. 

When part II was enacted as the ‘‘ Motor Carrier Act, 1935,’’ it was 
believed that conditions in motor transportation were not stabilized and 
that the subjection of motor carriers to liability under the act for dam- 
ages should be deferred until the difficult initial problems encountered 
inthe early stages of motor carrier regulation were more nearly resolved. 
Over 20 years have elapsed since the enactment of part II, and it now 
wems appropriate that such liability should be imposed. 

Under existing law, persons seeking to recover damages resulting 
from violations of the act by a motor carrier must resort to courts. 
Shippers seeking reparation for the exaction of established unlawful 
rates by such a carrier must before, or at some time during, the court 
proceeding seek a determination by the Commission on the question 
of the lawfulness of the rate since under the act only the Commission 
has the power to make such determinations. It appears, however, that 
this remedy has been invoked very infrequently because of the necessity 
for two proceedings, one in court and one before the Commission. Ship- 
pers familiar with the relatively simple remedy provided by parts I and 
Ill have urged that a similar remedy be made applicable to motor com- 
mon carriers. 

Since it seems logical and desirable to have all four parts of the act 
wiform in providing such a remedy, the recommendation includes 
freight forwarders. 


27. We recommend that part Ill of the act be amended by adding after 
suction 312 a new section (312a) containing provisions for revocation of water- 
amier certificates or permits. 


Part III of the act does not provide revocation authority and pro- 
dure such as are found in parts II and IV thereof, and in United 
Mates v. Seatrain Lines, Inc., 329 U. S. 424, the Supreme Court indi- 
cated that the Commission is without authority to revoke water-carrier 
ertifieates or permits in whole or in part once they have become effec- 
— the time fixed for requesting rehearing or reconsideration has 

Some prewar operators found it impracticable or inexpedient to 
attempt to resume operations in the face of adverse conditions which 
lave prevailed since the war. As a consequence, present water-carrier 
srvice in some important trades is far below prewar service in number 
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of vessels and operators. A number of water-carrier operating author. 
ties presently outstanding are not being used. 

The existence of dormant rights which may be revived in the future 
is a deterrent to the institution of new operations, and the existeny 
of unused authorities renders it difficult to determine to what extent 
duplicating new authorities should be granted because of the danger of 
an eventual surplus of competitive service which might prove injurioy 
to the carriers and the public in general. 

Although water carriers should have reasonable protection agains 
loss of their operating rights where abnormal or special conditions haye 
hindered resumption or continuance of operations, it would not appear 
to be in the public interest that unused certificates and permits be held 
indefinitely. Under the recommended amendment the Commission would 
be granted authority to determine upon the facts of each case whether 
operating rights should be revoked for nonuse. 


28. We recommend that section 402 (b) (2) be amended so as to termina 
the exemption of freight forwarders of used household goods. 


This recommendation stems from the many complaints received by 
the Commission of alleged overcharges where the freight forwarder jn 
making an estimate quotes a lower rate or weight than later charged, 
and also adds in handling, delivery, and other charges which the shipper 
had not anticipated. Under existing law, the Commission is without 
power to correct this situation. 


29. We recommend that section 402 (c) be amended to make the exemption 
of shippers’ associations and shippers’ agents applicable only where the operation is 
that of a bona fide association or agent as defined in that section. 


A large part of the Commission’s freight-forwarder compliance work 
relates to shippers’ associations said to be operating as freight for. 
warders. A number of such associations have been investigated by the 
Commission’s staff, and, in general, there is little distinction between the 
service received by a shipper from such an association and that pr- 
vided by regulated freight forwarders. In certain instances former 
principals in forwarding businesses have been found to be prominently 
identified with newly established shippers’ associations. Groups and 
individuals purporting to do business within the purview of this pr- 
vision are increasing in number, particularly since the court decisions 
to the effect that section 402 (c) constitutes an outright exemption from 
the provisions of part IV and is not merely a clarifying provision 
While probably the great majority of such individuals and groups ar 
bona fide shippers’ associations, section 402 (c) has proved to bea 
loophole through which others have engaged in operations which appear 
to fall within the definition of freight forwarding. It is difficult effee- 
tively to police and deal with operations of associations claimed to be 
exempt under section 402 (c) (1). 

This situation could be remedied by an amendment to section 402 (¢) 
authorizing the Commission to make the exemptions applicable only 
where the operation is proved to be that of a bona fide association. 
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on the parties to contracts between freight forwarders and common 
motor vehicle subject to part Il of the act for the transportation of freight 
contracts are called into question, (2) prohibit such contracts at com- 
wer than the motor carrier’s tariff rates in all cases where the linehaul 


The Commission’s experience under section 409 (b) of the act in 
sttempting to subject certain contracts between freight forwarders and 
notor common carriers for the transportation of freight to investigation 
has disclosed some major defects in the law, the most important of which 
is the failure to place the burden of proof on the makers thereof when 
seh contracts are subjected to formal investigation. 

Section 409 (a) now prohibits such contracts at compensation lower 
than the motor carrier’s tariff rates where the line-haul transportation 
“in truckload lots’’ is for a total distance of 450 miles or more. The 
recommended amendment would prevent circumvention of such prohibi- 
tin (by use of contract rates not subject to specified minimum weights), 
by eliminating the term ‘‘truckload lots’? and making the prohibition 
applicable to all cases where such line-haul distance is 450 miles or more. 
Such an amendment would also eliminate the necessity for the Commis- 
son to determine what Congress meant by ‘‘truckload lots,’’ a term 
considered almost impossible to define with exactness sufficient to stand 
up in court in a criminal proceeding. 

The penalty provisions would be added to insure observance of the 
terms, conditions, and compensation of the contracts, for without them 
freight forwarders and motor carriers could violate their contracts with 
impunity since there appears to be some question as to whether or not 
the enforeement provisions of parts II and IV of the act cover this 
situation. 


31. We recommend that section 410 be amended so as to require the obtain- 
ing of a certificate of public convenience and necessity as a prerequisite to engaging 
in service as a freight forwarder. 


The Act of December 20, 1950 (Public Law 881, 81st Congress) 
amended section 402 (a) (5) of the Interstate Commerce Act by adding 
the phrase ‘‘as a common carrier’’ to the definition of the term ‘‘freight 
forwarder.’’ Since freight forwarders are now classified as common 
carriers, it is desirable that they should be required to obtain the same 
type of authority as other types of common carriers. 

The ease with which permits may now be obtained, under the present 
provisions of section 410 (d), could result in overcrowding the freight- 
forwarding field, with general impairment of forwarder service and 
larm to the general public. The restriction on the Commission’s 
authority to deny applications would be eliminated by the recommended 
amendment. 
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32. We recommend that section 411 be amended to provide for regulation 
ol cumelidetions, eunagees: end cegchiinn of cnauah eae Ga 


Under section 5 of the act the Commission has regulatory power 
over consolidations and mergers of carriers subject to parts I, IT, and I] 
thereof, but not over such transactions of freight forwarders. Ther 
have come to the Commission’s attention a number of instances wher 
through stock purchases, competing forwarders have been brought under 
common control. Acquisition of forwarders operating between common 
points or territories would, if continued, contravene the congressional 
policy of preserving an essentially competitive transportation systen, 
It would seem appropriate, therefore, that the Commission be given the 


power to regulate consolidations, mergers, and acquisitions of control 
of freight forwarders. 


33. We recommend that section 411 (c) be amended so as to penis 
director, officer, employee, or agent of a carrier subject to part |, Il, or Ill of the 
act to become financially interested in a freight forwarder upon a showing tha 
neither public nor private interests will be adversely affected thereby 


There is no prohibition under section 411 (g) of the act for a carrier 
itself to have an interest in a forwarder, since under its provisions it 
is made not ‘‘unlawful for any common carrier subject to part I, I], 
or III * * *, or any person controlling such a common carrier, to have 
or acquire control of a freight forwarder or freight forwarders,”’ yet 
under section 411 (c) an officer, director, employee or agent of such 
earrier is prevented from becoming financially interested in a freight 
forwarder. The provisions of the two sections appear to conflict with 
respect to the lawfulness of a person controlling a carrier subject to 
part I, II, or III to acquire control of a forwarder. 

Because various rail, motor, and water carriers own stock in freight 
forwarders, it is probable that directors, officers, employees, and agents 
of these carriers who own stock in the companies employing them are 
in violation of paragraph (c), and in order to comply with its provisions, 
the paragraph apparently would require such persons, in every case, to 
divest themselves of their carrier stock or leave the employ of the carrier. 
The recommended amendment would correct this situation by authorizing 
the Commission to invoke the prohibition in a proper case. 


34. We recommend that section 10 of the Clayton Antitrust Act (15 U.S.C, 
sec. 20) be amended so as to exempt therefrom transactions between parent corpo- 
rations and their wholly owned subsidiaries. 


The purpose of section 10 of the Clayton Act is the prevention of 
mulcting a carrier’s assets by its officers, directors, or employees through 
the device of causing the carrier to make contracts upon exorbitant 
or unfavorable terms with other corporations or firms in which such 
officers, directors, or employees have personal interests greater than 
their interests in the carrier. Such a result would not occur when the 
carrier is wholly owned by the other contracting corporation or wholly 
owns the other contracting corporation. 

There have been presented to the Commission several instances 
in which carriers were handicapped by the expense and delay & 
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countered in complying with the regulations issued under section 10 
hen contracts for repairs, equipment, and supplies were between a 

t corporation and a wholly owned subsidiary. Such expense and 
delay could be avoided if section 10 were changed as recommended. 


35. We recommend that the Federal statutes commonly known as the Trans- 

of Explosives Act (18 U. S. C., secs. 831-835) be completely rewritten 

in the light of important developments relating to this subject which have occurred 

in the 33 years since the last revision of these statutes, and in this connection recom- 

mend that they be amended so as to include specifically radioactive materials and 
be made to apply to contract and private carriers as well as common carriers. 


There is a great need for an overall revision of the Transportation 
of Explosives Act. The trend toward greater use of motor carriers 
in the transportation of explosives has continued. At present the 
act does not apply to contract and private motor carriers, and should, 
therefore, be amended to make it applicable to such carriers and to 
remove the anomaly of having motor common carriers subject to 
maximum penalties of $10,000 or 10 years’ imprisonment, or both, 
while subjecting contract and private carriers to a maximum possible 
penalty of only $100 under the present provisions of section 222 (a) 
of the Interstate Commerce Act. 

Such revision is also deemed necessary in view of the tremendous 
inerease in the production and transportation of radioactive and 
nuclear materials. The Transportation of Explosives Act does not 


specifically mention radioactive materials, but the Commission has 
prescribed regulations covering such materials by classifying them as 
“poisons.’’ It is believed that the act should be revised in such manner 
a3 to remove any doubt as to the Commission’s jurisdiction in this 
respect. 

A number of other changes in the act, principally of a clarifying 
and technical nature, are also deemed necessary and desirable. 


36. We recommend that chapter 157, title 28 of the United States Code 
entitled “Judiciary and Judicial Procedure,’’ be amended so as to provide that suits 
brought to set aside Commission orders be brought against the Commission instead 
of the United States, with the Government, through the Attorney General, being given 
the right to intervene, or, if not so amended, that chapter 155 thereof be amended 
s0 as to require that in suits to set aside Commission orders, copies of the complaint 
be served upon the Secretary of the Commission. 


Section 2322, title 28, U. S. Code, provides that all actions for 
review of the Commission’s orders shall be brought by or against the 
United States, and section 2323 thereof provides that the Commis- 
sion and any interested party may intervene as of right. Section 
2323 further provides that the Attorney General shall represent the 
Government, and that he shall not dispose of or discontinue any 
proceeding over the objection of any intervener, who may continue the 
ution unaffected by the action of the Attorney General. 

In view of the fact that in recent years the United States has 
declined to defend many of the Commission’s orders, and in some 
cases has confessed error, the Commission is of the opinion that the 
law should be changed so as to provide that suits to set aside its 
orders shall be brought against the Commission with the United States 
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being given the right to intervene. If the law were so amended the 
United States would not have to appear in any court action involving 
a decision of the Commission with which it did not agree. 

Another difficulty in the statute has arisen as follows: 

Section 2322 of 28 U. S. C., requires, as above stated, that all actions 
to set aside Commission orders be brought against the United Stg 
and section 2284 provides for giving notice to the Attorney General 
‘and such other persons as may be defendants.’’ Since the only 
defendant required to be named by section 2322 is the United States, 
the only party required to be served with a copy of the notice would 
be the United States, as defendant. Therefore, it is possible that a 
suit to set aside a Commission order may be filed without the Com. 
mission having any knowledge of it, and still the complainant may be 
in compliance with the law. The recommended amendment would 
remedy this situation by requiring that copies of complaints be served 
upon the Secretary of the Commission. 

This recommendation is made in the alternative for the reason that 
if chapter 157 is amended in accordance with the recommendation, 
an amendment to chapter 155 would be unnecessary. 


37. We recommend that the penalty provisions of the Safety Appliance Acts 
= Fe ane secs. 1-16) be amended so as to provide a fixed penalty of $500 for 
each violation. 


Section 6 of the Safety Appliance Acts (45 U. 8S. C., sec. 6) now pro- 
vides a fixed penalty of $100 for each violation. This penalty was fixed 
by the first Safety Appliance Act of March 2, 1893, and at that time 
was sufficient to deter carriers from violating the Act. Since then, 
however, the value of the dollar has so decreased and the cost of 
maintaining repair forces and the cost of making repairs have s0 
increased that it is frequently cheaper at some locations to violate 
the law than to employ the necessary men and purchase the necessary 
materials to make the repairs. The present penalty is inadequate as 
a deterrent to violations of the law and for this reason the Commission 
urges that it be increased to $500. 


38. We recommend that the Locomotive Inspection Act (45 U. S. C., secs. 
22-34) be amended so as to eliminate the provisions relating to the appointment 
of the director and assistant directors of locomotive inspection by the President, and 
that these positions be placed in the classified service, and, further, that the detailed 
requirements related to the duties of inspectors be eliminated. ‘We also recommend 
the elimination of the oath requirement in inspection reports. 


In accordance with the recommendations of the Wolf Manage- 
ment Engineering Company, which made a study of the organiza- 
tion and operations of the Commission under a contract with the 
Senate Committee on Interstate and Foreign Commerce, and in accord- 
ance with management studies conducted by the Commission itself, 
the Commission has consolidated almost all of its activities respecting 
the inspection of railroad operations and equipment in one bureau. The 
new bureau consists of the former Bureau of Safety, the former Bureau 
of Locomotive Inspection, and the former Bureau of Service, and is 
known as the Bureau of Safety and Service. 
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The primary purpose of this reorganization was to obtum a more 
dfective program of railroad safety by coordinating the work of the 
separate inspection staffs of the former bureaus and by eliminating 
grtificial separations of work between the inspectors of the several types. 
Experience to date has indicated that the reorganization has been 
advantageous. However, the full benefit of the consolidation cannot 
be realized, insofar as the work of the former Bureau of Locomotive 
Inspection is concerned, unless the Locomotive Inspection Act is 
amended in the manner recommended. 

At the present time, inspectors operating under the Locomotive 
Inspection Act visit railroad yards and enginehouses to inspect locomo- 
tives and tenders, including their appurtenances such as brakes, signal 
devices, and safety appliances. At the same time, other Commission 
inspectors may visit the same yards and inspect the safety appliances 
and brakes of train cars and locomotives. Such separate inspection of 
locomotives, sometimes on the same day, has brought objection from the 
railroads. So long as the Locomotive Inspection Act remains in its 
present form, the separate inspections must be continued. 

To the extent consistent with the nature of the duties and qualifi- 
cations of its employees, the Commission should be free to utilize its 
personnel, in the interest of efficiency, to perform all duties for which 
they are qualified, and not be restricted to using employees for only 
me type or phase of work. An amendment such as that recom- 
mended would allow greater flexibility in the assignment of employees 


to duties for which they are qualified and would remove present cum- 
hersome restrictions as to geographical divisions or districts. Such 
amendment would also permit more effective use of travel funds through 
greater utilization of available personnel to perform all of the railroad 
safety functions with which the Commission is charged. 


39. We recommend that the penalty provisions of the Hours of Service Act 
(45 U. S. C., secs. 61-64) be amended so as to provide a fixed penalty of $500 
for each violation. 


The original Hours of Service Act of March 4, 1907, fixed the 
maximum penalty for violations at not more than $500 for each vio- 
lation without prescribing a minimum. On May 4, 1916, the act was 
amended so as to provide for a minimum penalty of $100 for each 
violation, leaving the maximum penalty at $500. Experience has shown 
that the courts in practically every instance have assessed the minimum 
penalty of $100 for each violation, which from a practical standpoint 
has resulted in establishing a standard penalty of $100 for each violation. 
Because of the decreased value of the dollar, the deterrent value of the 
minimum penalty has been very largely destroyed. For this reason the 
Commission believes that the act should be amended so as to provide 
a fixed penalty of $500 for each violation, as recommended. 





Rail Transportation 


By Joun F. Done.an, Editor 


FORMAL MATTERS 
Piggy Back—Utah, Idaho, Oregon and Washington 


On December 12 the I. C. C. released its report and order in Dockets 
31586 and 31696, in which it found that Union Pacific rail-motor rates 


for truck trailers on flat cars between stations in the listed states are 
lawful. 





1&S Docket 6522—Rental of Trailers 


By order entered December 8th in Investigation and Suspension 
Docket 6522, Rental to Shippers for Trailers, the Commission, Board of 
Suspension, suspended from December 9, 1955, and later, to and includ. 
ing July 8, 1956, the operation of certain schedules published in Supple. 
ment 6 to tariff I. C. C. 6263, and in tariff I. C. C. 6270 of the New 
York, Chicago and St. Louis Railroad Company. 

The suspended schedules propose new charges and provisions for 
the rental by railroads from shippers of trailers to be used in transport- 


ing shipments in or on trailers on flat cars between Buffalo, N. Y. and 
Chicago, Ill. and St. Louis, Mo.; between Chicago and Cleveland, Ohio; 
between Cleveland and St. Louis and from Chicago, Cleveland, St. 
Louis and Toledo to New York, Elmira and Syracuse, N. Y., Dover, 
N. J. and certain other eastern points. 





I&S Docket 6341—Lackawanna Piggy Back Rates 


The Interstate Commerce Commission, on December 14, issued 
its report and order on reconsideration dated December 5, in the above- 
captioned proceeding, finding just and reasonable the reduced charge 
for separate pick-up services within the terminal areas of the point of 
origin, with the addition of one more stop for partial loading of food 
stuffs, canned, preserved, or prepared, from New York to Chicago, 
Cleveland, Detroit and St. Louis, in connection with freight loaded in 
or on trailers and transported on flat cars. 





Inter-Territorial Rates on Pipe 


In its further order in I & S Docket 6491 on December 16th 
Division 2 of the I. C. C., acting as an appellate division, denied petitions 
for reconsideration of its December 7 order vacating suspension, but 
continuing the investigation in this docket. 
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Association Practice Before |. C. C. 


In Ex Parte 194, the Aircraft Industries Association of America, 
Ine., filed on December 8th a petition for reconsideration, urging that 
the importance of the proceeding justified the issuance of a report and 
order adopting the recommendations as proposed by the Examiner. 





Transportation of Military Personnel 


On December 9 the I. C. C. released its report and order dismissing 
the complaint in Docket 31451—entitled All American Airways, Inc., 
Rt Al. v. Abilene & Southern Railway Company Et Al. It found that 
the railroads’ procedures and practices, whereby they accord to the 
United States military agencies, for the transportation of military 
personnel between points in the United States, fares more than 10 per 
ent lower that the standard fares, had not been shown to be contrary 
to the national transportation policy. 





Switching Charges—Central of Georgia 


On December 13 the I. C. C. released the proposed report of Ex- 
miner Richard 8. Ries in Docket 31665, in which it is recommended 
that the Commission dismiss a complaint filed by Sidney G. Simons, 


d/b/a United States Security Warehouse, and find that the switching 
rates, charges, and practices on interstate traffic in carloads of the 
(entral of Georgia to and from the complainant’s warehouse have not 
ben nor will be for the future unreasonable, unjustly discriminatory 
wr unduly preferential and prejudicial. 





Iron and Steel to lowa, Minn., Mich., and Wis. 


On December 16 the I. C. C. released its report and order on further 
hearing in I & S Docket 5269, denying petitions to vacate and set aside 
findings 7 and 8 of its initial report in this proceeding, reported at 263 
I 0. C. 361, and to modify orders entered therein requiring certain 
lon-prejudicial relations in rates on iron and steel articles. 





Milwaukee Intrastate Suburban Fares 


The I. C. C. on December 12 released its report and order in Docket 
31742 (also covering Dockets 11703 and 26550), in which it found that 
intrastate fares within the Chicago, Ill., suburban area of the Milwaukee 
aise revenue discrimination against interstate commerce. Schedules 
ineluded in the report increase fares to levels calculated to eliminate 
ch discrimination, and its orders in Dockets 26550 and 11703 were 
nodified accordingly. 
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FINANCE MATTERS 
L&@N-NCG&StL Merger 


By order dated November 28, released December 7, the Commission 
has refused submission of further evidence in F. D. 18845, offered by 
interveners in opposition to the proposed merger, on the basis that the 
evidence is somewhat cumulative and was available and should haye 
been submitted at an earlier hearing. 





Sacramento Northern Ry. Reorganization 


By order dated November 29 and released December 1, the I. (, ¢. 
in F. D. 18348, directed that a plan of reorganization approved by the 
Commission and the District Court for the Northern District of (Cali. 
fornia be submitted for acceptance or rejection to the Western Paeifie 
Railroad Company, the sole owner of the Sacramento’s mortgage bonds, 





Great Northern Ry. Acquisition 


On December 13 the I. C. C. released its report and certificate 
dated December 16 in F. D. 18992, authorizing: (1) Acquisition by the 
Great Northern Railway Company of an undivided one-half interest 
in a line of railroad of the Minneapolis, St. Paul & Sault Ste. Marie 
Railroad Company in Wilkin County, Minn., and Richland County, 
N. Dak., (2) Acquisition by the Minneapolis, St. Paul & Sault Ste. 
Marie Railroad Company of an undivided one-half interest in a line of 
railroad on the Great Northern Railway Company in Cass, Hubbard, and 
Beltrami Counties, Minn. (3) Certificate issued authorizing construe. 
tion by the Great Northern Railway Company and/or the Minneapolis, 
St. Paul & Sault Ste. Marie Railroad Company, and ownership and 
use by these companies jointly or individually, of certain tracks con- 
necting their several lines of railroad in Wilkin, Cass, Hubbard, and 
Beltrami Counties, Minn. and Richland County, N. Dak., and permitting 
abandonment (1) by the Great Northern Railway Company, of a portion 
of its line of railroad in Wilkin County, Minn. and Richland County, 
N. Dak., and (2) by the Minneapolis, St. Paul & Sault Ste. Marie Rail- 
road Company, of a portion of its line of railroad in Cass, Hubbard and 
Beltrami Counties, Minn. 





MISCELLANEOUS 
Reclassification of Rail Carriers 


On December 15 the I. C. C.’s Bureau of Transport Economics and 
Statistics released a summary alphabetical list of Class I Railroads in 
the United States effective as of January 1, 1956, which together with 
an explanatory statement dealing with annual report forms was sent to 
chief accounting officers of all line-haul and switching and terminal 
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empanies. The Bureau’s statement drew attention to the fact that 
inning with the year 1956 all railroad companies other than Class 
| will be designated as Class II, and required to file their annual 
reports on Form C. The requirements of Form C generally follow the 
ieulars requested by the schedules in Form A, but in modified or 
reduced form. For example, three schedules in Form C, namely (a) 
Operating expenses by primary accounts; (b) Wage statistics; (c) 
Freight commodity statistics, are not as extensive as those requested by 
m A. 
" The statement also advises that Class IT line-haul carriers, in Class 
{I prior to January 1, 1956, are notified that a column headed (d) 
Gross freight revenue (dollars) will be added to Schedule 2602— 
Revenue Freight Carried during the Year, of Form C beginning with 
the year 1956. 





Commodity Rates for Sec. 22 Quotations, 1954 


The I. C. C.’s Bureau of Transport Economics and Statistics 
Monthly Comment for December 1955 includes the following statement : 


“Comparison between commodity rates and Sec. 22 quotations, 1954: 


“Previous analyses have shown that the average level of Section 
2 quotations was about 14 percent greater than the corresponding 
level of comparable commodity rates for each of the years 1950 and 
1%2 and about 13 percent greater for 1953. Computations have now 
been completed showing that the level for 1954 was also about.13 percent 
above that for comparable commodity rates. 

“These results in no way imply that the level of Section 22 quota- 
tions is other than proper under the conditions actually encountered. 
The fact that this level is somewhat higher than the average of compar- 
able commodity rates is not unexpected in view of the different type 
df traffic involved. A substantial portion of the Section 22 reductions 
apply where there is (a) infrequent movements, (b) the only movement, 
(ct) @ movement in the opposite direction of the established volume 
traffic. Commodity rates, of course, apply primarily to volume traffic 
ad average somewhat lower. Section 22 quotations, however, are 
ilways reductions below established rates and provide for lower freight 
charges to the government than otherwise would be the case.’’ 





Motor Transportation 
By Harry E. Boor, Editor 
Attorney, American Trucking Associations, Inc. 





Commission Holds Tires Not Supplies Used by Manufacturer 


Division I of the Interstate Commerce Commission recently held in 
MC-114614 (Sub-No. 2) that the permit held by T. T. Brooks Trucking 
Co. did not include the transportation of tires. The carrier’s permit 
was a contract carrier authorization to transport from a shipper’s plant 
to its warehouse ‘‘materials used in the manufacture of rubber produets 
and returned or rejected shipments of such commodities as are manufac. 
tured, processed or dealt in by rubber or rubber products manufacturers, 
including supplies incidental to the conduct of such business.’’ 

Division I noted that, ‘‘the actual operation contemplated under 
the authority here sought is the transportation of tubeless tires from 
Tuscaloosa to Akron.’’ The carrier had sought an interpretation of 
present northbound authority to Akron, contending that the traffic in- 
volves an inter-plant movement and as such falls within the term ‘‘sup- 





plies’’ as used in the existing northbound permit. The carrier contended 
that the tires manufactured at Tuscaloosa may be transported under the 
existing authority to the shipper’s warehouse at Akron as ‘‘supplies” 
for the sales stockpile. The Commission held: ‘‘We do not believe that 
tires can be considered as among the things furnished for the operation 
of the business of rubber or rubber products manufacturers, or that they 
are things which are incidental to the conduct of such businesses. In- 
stead, tires are the products of such businesses and the end result of the 
equipment, materials and supplies used in such businesses. We conclude, 
therefore, that tires are not supplies within the meaning of that term as 
used in applicant’s present authority.”’ 

Division I, after this interpretation, found that it had not been 
shown that existing service of four opposing motor carriers is faulty and 
that there is no basis for a grant of additional authority to the carrier. 





Authority Needed to Transport Wholly or Partly Cooked Fish or 
Shrimp in Interstate Commerce 


According to an administrative ruling by the I. C. C. Bureau of 
Motor Carriers, Commission authority is needed to transport wholly or 
partially cooked fish or shrimp. The ruling, which is tentative and pro- 
visional, was made in the absence of authoritative decisions by the Com- 
mission on the subject. The ruling is also in response to a question asked 
the Bureau as to the status of the transportation of seafood under 
Section 203(b) (6) of the Interstate Commerce Act, which is the so-called 
agricultural exemption. Under this administrative ruling, uncooked fish 


—490— 





tmos 
FP Moto 
under si 
advice, 

The 
an agric 
mendati 
cultural 
in block 
dried by 
Divisior 
cultural 
tillage ¢ 
include 
gress W 
the I. ¢ 
“Tt car 
definitic 


Ex 
applica 
Southe: 








FEBRUARY, 1956 481 





— 


or shrimp, whether or not frozen and whether or not breaded, come with- 
in the exemption provided it is not transported in the same vehicle with 
non-exempt commodities. 

Division I has also been dealing with the agricultural exemption and 
has ruled that ‘‘peatmoss’’ is not an agricultural commodity but its 
transportation in interstate commerce requires I. C. C. approval. This 
decision arose by virtue of the application of nine concerns who desired 


‘ to transport the commodity from points in the New York City commer- 
cial zone to all points in Connecticut and New Jersey. 
ld in Division I noted that the carriers had engaged in transportation of 


‘king peatmoss prior to May, 1953 when they were told by an I. C. C. Bureau 
Tmit § of Motor Carriers representative that the transportation was not exempt 
plant § under section 203 (b) (6) of the Interstate Commerce Act. After this 
luets § advice, the carriers filed applications for contract carrier permits. 
ufac- The examiner in the case recommended that peatmoss be held to be 
, § anagricultural exempt commodity. But Division I overruled this recom- 
mendation holding that the commodity is not an agricultural or horti- 
inder § cyltural product and is composed of partially decomposed plants taken 
from § in blocks from bogs where they have formed deposits for centuries, and 
m of § dried by various methods, stored, machine shredded, sieved and baled. 
€ - § Division I recalled that in a previous case the I. C. C. had defined agri- 
Sup- § cultural commodities as ‘‘all products raised or produced on farms by 
nded tillage and cultivation.’’ Congress, however, later amended the law to 
 § include horticultural products but Division I reasoned that since Con- 
lies gress went no further it left an implication that it otherwise approved 
that § the I. C. C. definition of agricultural commodities. Division I stated: 
ation § “jt can readily be seen that peatmoss does not come within the—* * * 
they definition of ‘agricultural commodities.’ It is not a commodity raised 
In- ft or produced on the farm by tillage or cultivation of the soil. And aside 
f the from this, it is not in the nature of a crop which once having commenced 
lude, growth * * * can be harvested within any period capable of reasonable 








™m a @ forecast by living man.’’ 

been 

rand 

rier. 1. C. C. Examiner Recommends Denial of Pacific Motor Truck 
Application 

h or 


Examiner Francis A. Clifford has recommended the denial of an 
application of Pacific Motor Trucking Company, a subsidiary of the 

ua of @ Southern Pacific Railroad, to purchase Pacific Freight Lines, one of the 
ly or @ largest independent motor carriers on the west coast. Besides finding 
pro- @ that the proposed price to be paid by the Pacific Motor Trucking Com- 
Com- @ pany was exorbitant, the examiner also found that the carriers equip- 
isked @ ment was rundown, and in order to eliminate the truck competition the 
ttilroad subsidiary has agreed to drastic restrictions on the operating 
tights it would acquire. The records showed that the consideration to be 
paid for this operation was $3,459,000. The purchase price was split as 
representing a certain amount for rolling equipment, some for miscel- 












482 I. C. C. PRACTITIONERS’ JOURNAL 





laneous and other equipment and supplies, a $50,000 finders commission 
and almost $600,000 as rental of terminal properties for the initia] three. 
year period. The examiner stated ‘‘payment of $2,000,000 for poor and 
largely unserviceable rolling equipment is excessive. The payment of 
ae ay as rental for unneeded terminal properties is also clearly up. 
justified. ’’ 

On the question of the finding commission, the Examiner had this 
to say: ‘‘The very liberal consideration to be paid in the transaction 
might be warranted from the standpoint of the purchaser, by removing 
Pacific Freight Lines, one of the largest, if not the largest carrier in the 
Pacific Coast area as a formidable competitor by Pacific Motor Truckj 
and its parent railroad, which appears to be the primary objective of 
the proposal.”’ 

The Examiner noted the poor financial condition of Pacific Freight 
Lines but attributed this largely to the operations of the Pacific Freight 
Lines subsidiary and said that in any event the financial distress jg 
‘‘insufficient reason,’’ standing alone, to find that the proposed trans. 
action would be consistent with the public interest. 

Twenty independent motor carriers and the American Trucking 
Associations oppose the application of the railroad to purchase the inde. 
pendent motor carriers operations. 





Class | Motor Carriers Must Compile and Report 
Commodity Statistics 


Freight commodity statistics on ten thousand pounds shipments by 
class I motor common and contract carriers must be compiled in annual 
reports under a recent order of the Interstate Commerce Commission. 
The railroads have been advocating this the past four years and it has 
been opposed by the trucking industry on a number of grounds. The 
new rules and regulations under Sections 206.1 to 206.6 require that 
data be assembled and reported according to commodity groups and 
classes, based on the railroad classifications, but exempt from the order 
are dump trucks, armored trucks and film and retail store delivery 
trucks. 

It has been the position of the motor carrier industry that this 
method of reporting would require reeducation of motor carrier rate and 
statistical personnel in order to translate commodities on billing to the 
groupings demanded by the Commission. The railroads however, take 
the position that since they must compile statistics the same rule should 
apply to the motor carriers. The trucking industry’s answer to this was 
that the fact the requirements are prescribed for railroads is not a logical 
reason for applying them to motor carriers. 

Under the new regulations, beginning January 1, 1956 and con- 
tinuing thereafter all Class I common and contract motor carriers of 
property, except those specifically exempted, shall compile and report 
annually certain freight traffic statistics according to commodity groups 
and classes named in an appendix attached to the order. 
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Western States Enter Into Proration Reciprocity Agreement 


Nine states have entered into a reciprocal agreement which provides 
for the proration of registrations of motor trucks. A newly signed com- 
applies only to fleets of trucks and provides for the vehicle owners 
registering a portion of their fleet in each of the participating states 
through which the vehicles operate. States which have entered into the 
ent are New Mexico, California, Oregon, Washington, Montana, 
Nevada, Idaho, Colorado and Kansas. It is hoped that the agreement 
will be later signed by other states but several states now reciprocating 
with these nine states do not have a provision in their laws allowing 
proration of registration fees and it is understood that there is a possi- 
bility of loss of reciprocity with these states. The Governor of New 
Mexico has sent letters to eleven states cancelling their present pacts 
now-in effect as a means of generating negotiations for proration agree- 
ments. The governor’s letters stated: ‘‘In view of the clearly stated 
poliey of our legislature, we cannot extend reciprocity privileges now 
existing between our two states beyond March 1, 1956. It is our hope 
to achieve a fair and equitable reciprocity-prorational agreement with 
all states whose motor vehicles operate in New Mexico. We will be glad 
to reopen negotiations with your state to this end at any time.’’ 

Corporation Commissioner James Lamb of New Mexico has stated 
that the individual trucker from states parties to the agreement will 
continue to buy license as in the past and will be granted reciprocity in 
New Mexico as in the past but fleet operators will have to prorate their 
fleets. 

The announcement of completion of the agreement with eight other 
states and the cancellation of eleven states by New Mexico has raised 
mixed reaction among truck operators. Some truck operators expressed 
the view that the new licensing method will raise their cost and that in 
turn they may have to raise freight rates, while others see retaliatory diffi- 
culties that may arise if the eleven states who cannot enter into proration 
agreement fail to come to some terms with New Mexico. New Mexico 
like many other states characterizes itself as a ‘‘bridge’’ state which is 
heavily traversed by vehicles not licensed within the state. There is a 
danger that unless the eleven states sign some new agreement on March 1, 
those trucks entering New Mexico will be subjected to the mileage tax 
and possibility of registering their vehicles in New Mexico. This will 
not only affect the common carrier but also many farmers, ranchers and 
private carriers. 

On the other side of the ledger and in the other part of the country, 
Ohio and West Virginia officials have reached a final agreement on motor 
vehicle pact that will allow each state to collect its highway use tax from 
truck operators. The new agreement specifically allows West Virginia 
to collect its gasoline tax from Ohio trucks for use of West Virginia roads 
and for Ohio to collect the axle-mile tax from West Virginia trucks 
transversing through and into Ohio. 
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Trucks Are Paying 57.6 of Penn. Turnpike Tolls 


A recent release indicates that trucks which comprise 16.4% of 
the vehicles paying tolls on the Penn. Turnpike during the 12 month 
ending October 31, 1955, produced 57.6% of the revenue collected. 0 
the total $26,000,000 paid in tolls during the period trucks accounteq 
for over $15,000,000 of this amoun‘. 

On the other hand Ohio appea~. o be having trouble with its tun. 
pike since only 10.6% of the total 1 .pike travel during the last month 
was truck traffic instead of the 44..,0 predicted. The Ohio people ex. 
pected 72.5% of the revenue to be received from trucks and are only 
getting about 26.1% revenue from trucks. One official noted that if 
Ohio does not get trucks to use the East-West turnpike the proposed 
North-South pike will only be a dream.’’ 
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Freight Forwarder Regulation 


By Gmzs Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Rail and Motor All-Commodity Rates (No. 31006; MC-C-1331) 


By an order dated October 25, in Merchandise—Mized Truckloads 
—East, No. MC-C-1331, and Eastern Central Motor Carriers Assn. v. 
Akron, Canton & Youngstown RR. Co., et al, No. 31006, the Commission 
(1) reopened No. 31006, the rail case, for further hearing, and (2) 
denied the petitions for reconsideration and reopening of No. MC-C-1331. 
(See 22 I. C. C. Journal 831). 

The effective date of the order in No. MC-C-1331 has been postponed 
to March 1, 1956. 





|.C. C. Comments on Cabinet Committee Report—Endorses Shipper 
Association Provisions 


The Interstate Commerce Commission has transmitted to the Chair- 
men of the Senate and House Interstate and Foreign Commerce Com- 
mittees of Congress an 81 page commentary on the bills (S. 1920-H. R. 
6141) to implement the Cabinet Committee Report. In an eight-page 
transmittal letter the Commission expressed rather strongly worded 


criticism of many of the recommendations in the report. 

In its letter of transmittal the Commission said, among other things: 
“It seems appropriate to emphasize what we have already suggested, 
that in the main the indicated objectives of the Advisory Committee may 
be effectuated within the framework of the present statutes.’’ 

The Commission said it was in favor of the objective of the report 
insofar as it was directed toward the maintenance of a sound and 
vigorous common carrier transportation service by all of the available 
means of transport. Commenting on that objective the Commission said : 


“With this objective we are completely in accord. Therefore, we 
are in favor of the recommendations of the Advisory Committee 
with respect to redefinition of private and contract carriers by motor 
vehicle (with suggested modifications), bulk commodity exemptions, 
freight forwarder associations, and intrastate ‘service deficits.’ ’’ 


_ Commenting at some length on that provision of the report dealing 
vith so-called freight forwarder associations, the Commission concluded 
its remarks on the subject as follows: 


‘For the reasons above indicated we have recommended that section 
402(¢) be amended to make the exemption of shippers’ associations 
and shippers’ agents revocable by this Commission where it is found 
that the operation under consideration is not that of a bona fide 
association or agent as defined in that section. Section 19 of H. R. 
6141 [S. 1920] would carry out that recommendation and we are 
therefore in favor of its enactment.’’ 
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New Freight Forwarder Rights Authorized (FF-237) 


The I. C. C. Division 4, by order dated November 8, 1955, granteg 
operating rights as a freight forwarder to Parcel Warehouse, Ine 
authorizing service (general commodities) in the forwarding of package 
or parcels not to exceed 50 pounds each, in retail delivery service, from 
points in the Boston, Mass., commercial zone (81 MCC 405) to points 
in Conn., Me., Mass., N. H., and R. I. Applicant has been in the busines 
of handling mail-order and club plan traffic for some time. The Division 
said that the applicant was under the impression that no authority from 
the Commission was required, and upon learning that some question 
existed it consulted with a practitioner and filed the application, 





Freight Forwarder Application—Examiner Recommends 
Denial (FF-239) 


Examiner Charles B. Gray, in a recent proposed report, recom. 
mended that the application of Best-Way Forwarders for a freight for. 
warder permit covering operations from Orange and Los Angeles Coun. 
ties, Calif., to points in Ariz., N. Mex. and Texas, be denied. 

A common carrier trucking company owns fifty percent of the stock 
of Best-Way, and has power to vote the remaining stock. The examiner 
analyzed the evidence at length, and arrived at the following conclusions: 

‘*. ,. there is no definite plan for operation to Texas, and its working 
capital is shown- to be inadequate.’’ 
‘|. . the fact that applicant will attempt to develop traffic from 
accounts regardless of the carrier or forwarder presently being used 
and the testimony of a number of the shipper witnesses that their 
traffic will be diverted to applicant indicate that existing services 
would be substantially impaired by the institution of the proposed 
service, a result clearly contrary to the public interest and the 
national transportation policy.”’ 

‘¢ . . the maximum daily volume which is expected . . . would not 

be enough, by applicant’s own estimate, for efficient and profitable 

operation.’’ 

‘Tt is also apparent that the objective of the application is to 

advance the interest of the local cartage company by which the 

applicant is controlled.’’ 





Freight Forwarder Application—Examiner Approves (FF-234) 

Examiner Howard Hosmer has prepared a proposed report recom- 
mending that Paul D. Hurley, d/b/a Paul D. Hurley Motor Transfer & 
Forwarding Company, be granted a freight forwarder permit authoriz- 
ing forwarding of granite products from certain points in Vermont to 
all points in Ohio. 

The application was protested by the Barre and Chelsea Railroad, 
which apparently acted also in behalf of the Barre Granite Association, 
a shippers’ association (See 265 I. C. C. 637). The Examiner said tht 
the national transportation policy would be inconsistent with re‘usal to 
issue a permit to an applicant for authority to operate as a regulated 
freight forwarder because of possible harm to an exempt operator. 
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Index to Current I. C. C. Decisions 
Donatp C. McDevitt, Editor 
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0. Regulation 
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1. Procedure 
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14 Process & Notice 
15 Parties 


2. Franchises 

24 Need for Proposed 
Operation 

25 Alternate Routes or 
Gateways 

26 Preservation of Sound 
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3. Finance 


33 Purpose of Issue 
34 Alteration of Securities 


4. Service & Operations 
43 Line 
44 Accessorial 
45 Allowances 


5. Rate Structure 
54 Joint or Through 
Routes, Rates & 
Divisions 
55 Competitive Rate- 
making 


6. Rate Level 
64 Compensativeness 
65 Charges for Special 
Service 
66 Class Rates 
67 Commodity Rates 


7. Equality of Charges 
73 Special Service Charges 
74 Undue Preference or 

Prejudice 


8. Unifications 
83 Prior Utilization of 
Authority 
84 New Service Doctrine 
85 Sound Transportation 
Conditions 


05 Types of Carriage 
06 Corporate Organization 


16 Proof 

17 Hearing 

18 Decisions _ 
19 Judicial Review 


27 Disposition of Franchise 
Applications 

28 Transfer, Modification or 
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29 Abandonment 


35 Corporate Reorganiza- 
tion 
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39 Costs 


46 Safety 
48 Liability 
49 Discrimination 


56 Demurrage & Storage 
57 Tariffs 
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Reductions 

69 Passenger Service 
Charges 


75 Intrastate Rates 

79 Inequality of Specific 
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Commodity Charges 
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Editor's Note: This new Index conforms to the rearrangement of topics in the 
‘Consolidated Current Index to I. C. C. Decisions” now available. 
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0. REGULATION 
02. Federal Regulation 


02.2 Interstate Commerce 
02.23 Local Part of Through Movement 


02.23 Transportation of films from St. Louis by an unregistered intra. 
state carrier to the State line, thence by the exhibitor’s own vehicles into 
Arkansas in private carriage is interstate commerce. MO-114738, Sub 1, 
Herman Chamness and Glenn Bloodworth Common Carrier Application, 
Nov. 18, 1955, Div. 1. 


02.25 International Movement 


02.25 Treaties between the United States and Canada providing that 
there will be no discrimination against citizens of the respective countries 
in the movement of commerce, however, “‘subject always to the laws and 
statutes of the two countries, respectively,” did not abrogate the decision 
rendered in Commercial Zones and Terminal Areas, 46 M. C. C. 665, holding 
that exemption of section 203 (b) (8) is not applicable between contiguous 
municipalities located in the United States and foreign countries since 
such decision applies alike to the cities of both countries (Detroit and 
Windsor). MC-114517, Armand H. Adam Common Carrier Application, 
Nov. 28, 1955, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 ‘“Dehulled oats and rice and pearled barley’’ are manufactured 
products of agricultural commodities, 52 M. C. C. 511, and the dehulled 
Tice in question is not within the exemption provided in section 203 (b) (4). 
MC-110190, Sub 19, Penn Dixie Lines, Inc., Ext.—Rice, .... M. C. C. ...., 
Nov. 21, 1955, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Oyster shells remaining after removal of the meat are not 
“shellfish” within the partial exemption provided in section 203 (b) (6) 
of the Act. MC-114768, Philip Sprofera Common Carrier Application, .... 
Mm. C. OG. ...., OG B, Eeee, Dates 


04.02 The object of sec. 203 (b) (6), exempting partially from regu- 
lation, transportation of fish (including shellfish) was to aid the fisherman 
in marketing his products. MC-114768, Philip Sprofera Common Carrier 
Application, .... M. C. C. ...., Dec. 2, 1955, Div. 1. 


04.02 The transportation of fish or shrimp, frozen or not, breaded 
or not, if uncooked is within the exemption if no non-exempt commodity 
is transported in the same motor vehicle at the same time; but if wholly 
or partially cooked fish or shrimp, whether frozen or \not, is not within 
the exemption. Administrative Ruling No. 98 of Bureau\of Motor Carriers, 
Nov. 28, 1955. 
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1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 


11.00 Generally 

11.00 The declaratory order is a relatively new administrative remedy, 
4nd no definite limits to its use as yet have been set. The power of issuance 
is committed to the agency “in its sound discretition ... . to terminate a 
controversy or remove uncertainty.” In a controversy arising by reason 
of disagreement between carriers concerning reasonableness of per diem 
charges for use of railroad-owned cars, a declaratory order is appropriate. 
No, 31858, Chicago, B. & Q. R. Co. v. New York, 8S. & W. R. Oo., ‘ 
L¢.C. ...., Oct. 17, 1955, Commission. 


11.8 Reparation 


11.82 Rail—Parties 


11.82 Complainant not paying the freight charges nor reimbursing 
consignee therefor, but who agreed to absorb out of its f.o.b. origin selling 
priee that portion of freight charges herein found unreasonable is entitled 
to reparation. No. 31589, Pocahontas Fuel Co., Inc. v. Norfolk & W. Ry. 
Ge... LC. C. ...., Nov. 16, 1965, Div. 3. 


11.9 Limitation of Reparation Actions 


11.95 Sufficiency of Complaint 


11.95 The period provided in section 204a (2) applies only to over- 
charges whereas the complainant seeks a determination also of the reason- 
ableness of applicable rates. MC-C-1612, Kelsey-Hayes Wheel Co. v. Kramer 
Bros. Freight Lines, Inc., .... M. C. C. ...., Nov. 8, 1955, Div. 2. 


13. Pleading 


13.0 Formal Requisites 
1802 Objectionable Matter 


13.02 Under General Rule of Practice 4 (d), statement in an inter- 
vener’s reply memorandum that protestant’s activities are of a harrassing 
tature will be stricken as an attempt to impugn the purpose and actions of 
the protesting association. I & S 6398, Gums and Resins—East to Pacific 
Get, .... LC. C. ...., Dee. 8, 1955, Div. 2. 


16. Proof 


16.2 Burden of Proof 


16.28 I & S Proceedings 

16.28 The burden of proving that a proposed rate is just, reasonable 
uid otherwise lawful is upon proponent carriers. I & S M-6502, Alloys, 
(ards, Books—Ill. and Wis. to Ohio and Pa., .... M. C. C. ...., Nov. 28, 
1955, Div. 2. 


To same effect: 
ities (L. T. L.) Central & Eastern Points to Pacific Coast, 
148 M-4688, .... M. C. C. ...., Nov. 22, 1955, Div. 3. 


Packing House Products——Kansas to Texas, I & S M-6265, .... M. C. C. 
eey NOV. 14, 1955, Div. 2. 


eon H. McLendon, I & S M-6868, .... M. C. C. ...., Nov. 


Sugar—Cl 
§,1955, Div. 2. 
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16.3 Official Notice 
16.34 Commission Proceedings 


16.34 Official notice of the evidence adduced by shippers in two Other 
application proceedings may not be taken legally over objections by pro- 
testants to the fact that they had no opportunity to cross-examine the 
witnesses in these proceedings in respect of the issues here. MC-106379, 


Sub 23, Gulf Southwestern Transportation Co. Ext.—Nevada, Noy, 18 
1955, Div. 1. 4 


16.6 Documents 

16.66 Voluminous Evidence Rule 
16.66 Abstracts of original shipping documents or other records de 

scribing shipments transported in the past will be received in evidence jf 
supported by the production of the original records and opposing parties 
afforded an opportunity to examine such records. 32 M.C.C. 60. MO-2809, 
Sub 39, Gillette Motor Transport, Inc. Ext.—Alternate Route, Noy, 23, 
1955, Div. 1. 

16.7 Admissibility 
16.70 Generally 


16.70 The opposing broker is actively engaged in soliciting the area 
for potential travelers who might desire him to arrange for the special 
operations similar to those proposed by applicant. Clearly his testimony is 
material to a determination of the issues here involved. MC-745, Sub 3, 


Gerald S. Hagey Ext,—Special Operations, Nov. 30, 1955, Div. 1. 
16.75 Hearsay 


16.75 Testimony by a shipper’s representative that shipper needed 
applicant’s service to retain consignee’s business is not hearsay. M0 
114865, Lewis Breton Contract Carrier Application, Nov. 30, 1955, Div. 1. 


17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 In a proceeding where the issue was whether respondent was 
authorized to transport fresh meats under a certificate authorizing canned 
goods and groceries, evidence relating to intervener’s interest, its experience 
in transporting meats and packing house products and of facts relating 
to the trade usage, intended use and specialized service tests is relevant 
and material. MC-C-1587, Heuer Truck Lines, Inc.—Revocation of Certif- 
cate, .... M.C.C. ...., Nov. 17, 1955, Div. 1. 


17.3 Conduct of Hearing 
17.35 Conduct of Hearing Officer 


17.35 Where there is no evidence of bias or prejudice in the record 
and no specific charge of bias and prejudice is made in the exceptions, @ 
request for a new hearing by “an unbiased and unprejudiced” examiner, 


denied. F. D. 18646, Missouri Pacific R. Co. Trustee Abandonment, Det. 
2, 1955, Div. 4. 
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18. Decisions 


18.0 Generally 


1302 Related Proceedings in Single Report 

18.02 No error in refusal of Examiner to consolidate, over objection 
of other applicants and protestants, several application proceedings, where 
spplicant’s counsel stated that its supporting shipper witnesses were 
jiferent from those supporting other applications. MC-106379, Sub 23, 
gulf Southwestern Transportation Co. Ext.—Nevada, Nov. 18, 1955, Div. 1. 


18.2 Initial or Recommended 


1828 By Examiner 

18.23 Where the initial report of the Examiner sets forth all the 
relevant facts, no useful purpose would be served by their separate repe- 
ition in report of the Division. MO-31438, Sub 6, R. O. Wetz Ext.— 
Phoenix, N. Y., Nov. 21, 1955, Div. 1. 


1825 Form & Content 


18.25 Efficient utilization of a Commissioner’s time may properly 
jad him to adopt as his own a carefully prepared opinion which aptly 
apresses his independent judgment on a matter as to which he is well- 
informed as to the facts, the statutory law and the precedents, and such 
sdoption does not violate the Administrative Procedure Act. MO-C-1587, 
Heuer Truck Lines, Inc.—Revocation of Certificate, .... M. C. C. 
Nov. 17, 1955, Div. 1. 


18.3 Exceptions 


1882 Form & Content 


18.32 Under the General Rules of Practice, new matter may not 
properly be embodied in exceptions, and such matter will not be considered 
herein. I & S M-6592, Alloys, Cards, Books—TIll. and Wis. to Ohio, .... 
MC. C. ...., Nov. 28, 1955, Div. 2. 


18.35 Defective 


18.35 Since the exceptions which challenge the examiner's statement 
of facts do not, as required by the Rules of Practice, cite the parts of the 
record relied upon or supply a corrected statement, they are entitled to 
little or no consideration. MO-745, Sub 8, Gerald S. Hagey, Ext.—Special 
Operations, Nov. 30, 1955, Div. 1. 


18.35 Although exceptions do not comply with the General Rules of 
Practice 91 (b) and 87, applicants are not shown to have been prejudiced, 
ad, in this instance, the motions to strike are overruled. MO-F-5785, 
thirks Motor Express Corp.—Control and Merger—Boyce Motor Lines, Inc., 
~ ore Boyce, .... M. C. C. ...., Dec. 1, 1955, Div. 4. (Embraced in 

5112). 


18.35 Exceptions which challenge the adequacy of the Board’s state- 
nent of its reasons for denying the application, do not, as required by the 
Rules of Practice, cite the parts of the record relied upon or supply a cor- 
tected statement, and they are entitled to little or no consideration. MC- 


a Bill M. Allum and John P. Allum Ext.—Machinery, Nov. 22, 1955, 


18.5 Reconsideration 
18.57 Reopening 
18.57 Respondent’s explanation that it was not aware of the nature 
or type of evidence to be submitted pursuant to the modified procedure order 


s inadequate to warrant a reopening of the record. I & S M-6868, Sugar— 
(leon H. McLendon, .... M.C.C. ...., Nov. 9, 1955, Div. 2. 
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2. FRANCHISES 
20. Generally 


20.1 When Interstate Franchise Required 
20.13 Intrastate Operations 
20.13 To the extent that the operations are clearly intrastate in 


the application will be denied. MO-107272, Sub 10, Monkem Oo., Inc,, By. 
—Military, Kans., Dec. 7, 1955, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates and Permits 


20.22 In the interest of uniformity of regulation, as well as of safety 
authority to transport by motor vehicle in auxiliary or supplemental raj} 
service general commodities, including explosives, will be granted for the 
limited term specified in MC-200, Sub 84, Riss & Co., Inc., Ext.—Bxplosives, 

. M.C.C. ...., Sept. 19, 1955. MC-66562, Sub 1224, Railway 
Agency, Inc., Ext.—Rumford, .... M. C. C. ...., Nov. 28, 1955, Diy, 1, 

To same effect: 


Hughes Transportation, Inc., Ext.—Arkansas, MC-102682, Sub 231, 
Dec. 6, 1955, Div. 1. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 There is no merit to the argument that the instant application 
must be considered by itself, and that the Commission must, in effect, ignore 
subsequent actions on other applications involving the same or similar is- 
sues. MC-111397, Sub 10, Wade E. Davis Ext.—West Memphis, Ark., Nov. 
23, 1955, Div. 1. 

20.31 Priority 


20.31 There is no merit to the contention that priority of opposing 
motor carriers’ applications is controlling. MO-111397, Sub 10, Wade E. 
Davis Ext.—West Memphis, Ark., Nov. 23, 1955, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 
21.02 This authority, to the extent it may duplicate any authority 
now held by applicant is not to be construed as conferring more than one 
operating right. MC-29886, Sub 79, Dallas & Mavis Forwarding Oo., Inc. 
Ext.—Elimination of Toledo, Ohio Gateway, Nov. 28, 1955, Div. 1. 
To same effect: 


McAllister, O. H., Ext.—Sulphur Industry, MC-23618, Sub 7, Nov. 23, 
1955, Div.1. 


Eckoff Trucking, Inc., Ext.—Kokomo, Ind., MO-109451, Sub 21, Nov. 
30, 1955, Div. 1. 


Northern Haulers Corp. Ext.—Paper, MC-61755, Sub 16, Nov. 22, 1955, 
Div. 1. 


Service Trucking Co., Inc., Ext.—Landover, Md., MO-75185, Sub 210, 
Nov. 23, 1955, Div. 1. 


Trailway Van Lines, Inc., Ext.—New York Points, MC-46990, Sub 5, 
Dec. 7, 1955, Div. 1. 
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21.1 Type of Operation 


21.11 Common Carrier 


91.11 Where the service consists of transporting lime, in bags, to 
shipper’s customer approximately two or three times each week, shipper 
paying the freight but honoring the routing of consignee, it is no different 
from that ordinarily rendered by motor common carriers, and applicant 
should be granted common carrier, rather than contract carrier, authority. 
40-114865, Lewis Breton Contract Carrier Application, Nov. 30, 1955, 
Div. 1. 

21.11 It is the duty of a common carrier to serve all who demand 
grvice. MO-97556, Sub 2, James O. Ballard Ext.—Indiana, Nov. 29, 1955, 
Div. 1. 

21.18 Contract Carrier 


21.13 The transportation of soda ash, in bulk, in specialized, suitable 
equipment, dedicated to exclusive use of the consignee, constitutes operation 
as that of a contract carrier. MOC-115111, Provost Cartage, Inc. Contract 
Carrier Application, Nov. 30, 1955, Div. 1. 

21.13 Where applicant will not hold out to the public generally but 
will restrict its personalized operations to specified shippers under a limited 
number of contracts, proposed operation is that of a motor contract carrier. 
M0-1090451, Sub 21, Ecoff Trucking, Inc., Ext.—Kokomo, Ind., Nov. 30, 
1955, Div. 1. 


21.2 Dual Operations 
2.21 Public & Private 


21.21 Granted, subject to the condition that applicant shall maintain 
separate accounting for private and for-hire carrier operations and shall 
not at the same time and in the same vehicle transport property both as a 
private carrier and as a carrier for hire. MC-115181, Harold M. Felty 
Common Carrier Application, Nov. 21, 1955, Div. 1. 


21.22 Common & Contract 


21.22 Situations where the same person could utilize applicant’s serv- 
jee ON One Occasion as a contract carrier and on another as a common 
carrier are contrary to section 210 and inconsistent with the public interest 
and the national transportation policy. MC-1054138, Sub 8, Petroleum 
Transport Service Inc., Ext.—Military, Kans., Nov. 30, 1955, Div. 1. 

21.22 Under section 210 it is consistent with the public interest and 
the national transportation policy for applicant to operate as a contract 
carrier of new automobiles and new trucks and as a common carrier of 
commodities which, by reason of size or weight, require the use of special 
«quipment, since it is unlikely that the same person would be served by 
applicant in both capacities. MO-108375, Sub 1, LeRoy L. Wade & Son, 


Inc., Ext.—Heavy Hauling—25 States, .... M. C. C. ...., Nov. 21, 1955, 
Commission. 


21.3 Routes Operated 
21.88 Irregular Routes 


21.38 No good reason has been shown for a departure from the recent 
wlicy of the Commission in the case of grants of irregular-route authority 
0 not name the States an irregular route applicant may or may not traverse 
in performance of any authorized operations. MC-75840, Sub 109, Malone 
Freight Lines, Inc., Ext.—Elimination of Gateways, Nov. 29, 1955, Div. 1. 
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—— 


21.33 Authority from all points in 7 Eastern States granted, altho 
certain points specified therein have been the principal sources of the shi 
pers’ materials and supplies, since this does not mean necessarily that ther 
procurement of such agg omy _ anenee Nl should be confined to Buch 
points. MC-75527, Sub 138 msporta' Ext.—Williamstown 
tion, Nov. 25, 1956, Div. 1. om 


21.33 Where the destinations are both variable and diverse, authority 
to serve state-wide destination territory is warranted. MOC-109689, 
W. 8. Hatch Co., Ext.—Caustic Soda—Clark County, Nev., Dec. 6, 1955 
Div. 1. 4 


21.4 Jjoinder of Authority 


21.42 Restrictions 


21.42 A restriction against tacking or combining granted authority 
with any authority held by applicant to perform a through service is Drac- 
tical and can be policed as any other territorial limit on authority granteg, 
MC-114364, Sub 12, Wright Motor Lines, Inc., Ext.—Canned Goods anj 
Sugar, Nov. 23, 1955, Div. 1. 

21.42 Since restrictions are subject to construction they should be 
avoided where the same result can be accomplished by a more appropriate 
territorial description. MO-29647, Sub 18, Charlton Bros. Transportation 
Co., Inc. Ext.—Hancock, Md., Dec. 5, 1955, Div. 1. 


21.5 Point Authorized 
21.50 Generally 


21.50 Where under temporary authority to operate between Memphis, 
Tenn., and points in Arkansas within 10 miles of Memphis the service has 
been limited to West Memphis only, a grant to serve that point, which in- 
cludes the commercial zone, will suffice for applicant’s requirements, 
MC-102682, Sub 231, Hughes Transportation, Inc., Ext.—Arkansas, Dec. 6, 
1955, Div. 1. 


21.54 Specified Plants 


21.54 Where the origin of the product involved is the Signal Oil & 
Gas Co. plant, near Tioga, N. Dak., authority to serve Tioga will include 
the right to serve points at least within 2 miles thereof. See 54 M.C.C. 21. 
MC-52869, Sub 48, Northern Tank Line Ext.—Minnesota, Dec. 22, 1955, 
Div. 1. 


21.55 Indefinite Locations 


21.55 A proposed restriction against service to points located on rail 
sidings is indefinite, most difficult of enforcement, and variable, as the 
authorized points would change with the addition or elimination of rail 
sidings. MC-118210, L. P. Gas Motor Carrier, Inc., Common Carrier Ap- 
plication, Nov. 30, 1955, Div. 1. 


21.6 Equipment Operated 
21.64 Handling Devices 


21.64 Restriction of a heavy hauling authority to exclude new auto 
mobiles, new trucks, etc., which in no event would be included within such 
authority, would be misleading in its implications. 62 M. C. C. 589% 
MC-108875, Sub 1, LeRoy L. Wade & Son, Inc., Ext.—Heavy Hauling—% 
States, .... M. C. C. ...., Nov. 21, 1955, Commission. 

21.64 The heavy hauler may engage in the picking up or stringing of 
main or trunk pipelines, as long as the commodities being handled are of 
such size or weight as to require the use of special equipment. 52 M. C.C. 
492. MC-108875, Sub 1, LeRoy L. Wade & Son, Inc., Ext.—Heavy Hauling 
—~25 States, .... M. C. C. ...., Nov. 21, 1955, Commission. 
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21.7 Service Authorized 
91.71 Class of Patrons 


21.71 A proposed restriction of brokerage authority to particular 
schools, educational and institutional groups is improper because in many 
instances applicant will deal with its patrons as individuals rather than on a 
group basis and will itself assemble them into groups. MC-12611, Madison 
fours, Inc., Broker Application, Nov. 21, 1955, Div. 1. 


21.71 Contract authority granted for transportation of automobile 
accessories, parts, and supplies and empty containers for persons (as defined 
jn section 203 (a) of the Act) engaged in the wholesale distribution of 
petroleum products. Limitation is similar to that imposed in 19 M. C. C. 
475. MC-86238, Sub 138, J. C. and T. W. Hagler Ext.—Georgia-North 
(arolina-South Carolina, Nov. 30, 1955, Div. 1. 


21.72 Kind of Shipment 


21.72 Shipments which have been rejected by a consignee because of 
damage in transit or for any other reason may be returned to their respec- 
tive origins by the carrier having them in its possession without specific 
authority, provided such service is covered by an appropriate tariff provision. 
However, shipments which have once been accepted by a consignee and which 
such consignee later desires for any reason to return (reship) to the original 
consignor, may not be transported on return without authority. No need 
was shown for the return of anything other than rejected shipments. 
MC-109689, Sub 22, W. S. Hatch Co., Ext.—Caustic Soda—Olark County, 
Nev., Dec. 6, 1955, Div. 1. 

21.72 Any restriction against the transportation of truckload traffic 
ig most indefinite and extremely difficult of enforcement. MC-105957, Sub 
36, Delta Motor Line, Inc., Ext.—Louisiana Points, Nov. 18, 1955, Div. 1. 


21.74 Kind of Vehicle to be Transported 


21.74 Applicant’s authority to transport general commodities ‘‘except 
(among others) commodities requiring special equipment’’ does not include 
transportation of deactivated army vehicles by means of a tow-bar mecha- 
nism for towing behind the tractors. MC-1024, Sub 8, Ferris & Rossborough, 
Inc., Ext.—Army Vehicles, .... M. C. C. ...., Dec. 5, 1955, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 No reason has been shown for departure from Commission’s 
policy to restrict authority of rail motor affiliates against service at non-rail 
points to preclude competition with the operations of independent motor 
carriers. MC-30319, Sub 47, Southern Pacific Transport Co. Ext.—Kerrville, 
Tex., Dec. 5, 1955, Div. 1. 


21.77 The refusal of the railroad to interchange with protestant motor 
carriers should not be the basis for a grant of authority to its subsidiary 
for service at non-rail points. MC-30319, Sub 47, Southern Pacific Trans- 
port Co, Ext.— Kerrville, Tex., Dec. 5, 1955, Div. 1. 


21.78 Substituted Service 


21.78 A key-point restriction would cause substantial delay in the 
movement of express between the involved termini. Flexibility and speed 
are the two principal characteristics of express service which should be pre- 
rved. The proposed service by motor vehicle would be rendered over 
direct routes, expeditiously and without transfer en route, and would be 
superior to the present service by rail, and hence the key-point condition is 
Not appropriate as to the movement of express, and there has been no show- 
ing which would warrant its imposition as to other traffic. MOC-114835, 
ate Shore and Atlantic R. Co. Common Carrier Application, Nov. 
aay , ‘iv. ok 
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21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 The evidence shows a substantial contract carrier operation con- 
ducted by applicant over a period of many years, general satisfaction with 
such service by a substantial portion of the shipping public and the desire oy 
the part of those now utilizing the service for the continuance thereof Ona 
common carrier basis, thus eliminating certain inconveniences and delay, 
incidental to the execution and filing with the Commission of bilateral eon. 
tracts as now required. MC-114965, L. R. Cyrus Common Carrier Applica. 
tion, Nov. 18, 1955, Div. 1. 

21.81 Found that a certificate authorizing operations should be grant. 
ed upon receipt from applicant of a request in writing for the coincidentaj 
cancellation of its present permits. MO-114965, L. R. Cyrus Common Carrier 
Application, Nov. 18, 1955, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 The Commission has identified commodities authorized to be 
transported in three principal ways: (a) by naming them specifically, (b) 
by use of generic or class terms, and (c) by reference to the intended future 
use. 62 M. C. C. 586. The commodities which respondent is authorized to 
transport were identified in the certificate issued to it by the class terms 
“canned goods and groceries,’ which terms carry no connotation of an ip- 
tended use. MC-C-1587, Heuer Truck Lines, Inc.—Revocation of 
«0/04 Oe, Sle. De. ca cg SUOUs Ady DOE, Bets 1. 


22.01 Interpretation. 


22.01 The interpretation of the terms in respondent’s certificate cannot 
be based upon the effect which it may have on respondent’s operations in the 
future or upon the needs of intervener for transportation service. MO.-C- 
1587, Heuer Truck Lines, Inc.—Revocation of Certificate, .... M. C. C. 
...-, Nov. 17, 1955, Div. 1. 


22.08 Proof of Special Commodity Class 


22.08 Although broad generic descriptions are favored, it must be 
shown that a need exists for the transportation of a representative or sig- 
nificant number of the commodities included within the generic group. 
MC-111401, Sub 58, Groendyke Transport, Inc., Ext.—New Mexico, 
and Texas, Nov. 22, 1955, Div. 1. 


22.3 Rough Products of Mines 
22.35 Sulphur 
22.35 To avoid any misconstruction, sulphur will be specifically ex- 
cluded from the authority to transport materials and supplies for the sulphur 
industry. MC-23618, Sub 7, O. H. McAlister Ext.—Sulphur Industry, Nov. 
29, 1955, Div. 1. 
22.5 Semi-Processed Material 
22.55 Lumber 
22.55 “Commodities which are treated with wood preservative” is 


more apt than certain lumber products “treated with creosote.” MO-60041, 
Sub 2, Thomas B. Puryear Ext.—Delaware, Nov. 30, 1955, Div. 1. 


22.59 Scrap, Slag, Waste Material 
22.59 ‘Waste or scrap materials, in bulk” is more appropriate tha 
‘‘waste materials, scrap lead, scrap ferrous and scrap non-ferrous materials, 


metals, scrap paper, and scrap rags and fabrics, all in bulk.” MOC-805%, 
Sub 2, Glenn H. Brower Ext.—Waste Materials, Dec. 5, 1955, Div. 1. 
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22.7. Machinery, Equipment, Implements & Appliances 

9,77 Rubber Tires & Tubes 

22.77 Tires are not included in applicant’s authority to transport 
“materials used in the manufacture of rubber products and returned or re- 
jected shipments of such commodities as are manufactured, processed, or 
dealt in by rubber or rubber products manufacturers, including supplies 
incidental to the conduct of such businesses” but are a product and end 
result of the businesses. MOC-114614, Sub 2, T. T. Brooks Ext.—Tuscaloosa, 
fla, ..-- M.C.C....-, Nov. 18, 1955, Div. 1. 


22.8 Necessaries 


2.83 Meat, Poultry, Dairy Products 

22.88 The commodity description ‘‘groceries’’ means articles for human 
consumption which are customarily served as food, or which are used in the 
preparation of food, except fresh meats. 49 M. C. C. 53; 51 M. C. C. 343; 
53 M. C. C. 703; 61 M. C. C. 311. MOC-C-1587, Heuer Truck Lines, Inc.— 
Revocation of Certificate, .... M. C.C. ...., Nov. 17, 1955, Div. 1. 


2.86 Furniture & Furnishings 


22.86 In the Descriptions case, 61 M. C. C. 209, items are listed under 
the generic headings “new furniture, uncrated,”’ “store and office fixtures” 
and “kitchen equipment.’’ There are some common commodities in the 
three lists; however, the total number is not large and even if the complete 
list was readily ascertainable, exclusion individually would only confuse the 
authority actually granted because by such exclusion, commodities also iden- 
tiiable as ‘‘new furniture’? would also be excepted, a result not intended. 
MO-35890, Sub 7, Blodgett Uncrated Furniture Service, Inc., Ext.—Seven 
states, .... M. C. C. ...., Nov. 23, 1955, Div. 1. 

To same effect: 

Nelson, George E., Ext.—Six States, MC-7439, Sub 1, .... M. C. C. 
..++, Nov. 18, 1955, Div. 1. 


22.9 Miscellaneous Manufactures 
22.95 Textiles 


22.95 The term, “‘textile products,” as used in certificates and permits, 
includes textiles which are generally used or produced by textile mills, and 
does not include manufactured articles which are included in the term for 
other purposes, as in laws or regulations to prevent misbranding. The term 
as used in certificates includes yarn made of fiber whether animal, vegetable 
cr synthetic, and also piece-goods, sheets, pillow cases, hosiery, towels, and 
other articles made entirely of cloth and frequently manufactured in textile 
factories, but does not include clothing or other articles the manufacture of 
which requires buttons, other fasteners, or attached trimmings. Adminis- 
trative Ruling No. 99, Bureau of Motor Carriers, Nov. 23, 1955. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.00 Qualifications 


23.00 An applicant owning one truck and having a net worth of 
$26,419, who is not shown to have knowingly performed any unlawful 
operations, found fit and able, financially and otherwise, properly to perform 
the proposed operation. MC-114954, James Steward Common Carrier Ap- 
plication, Nov. 23, 1955, Div. 1. 


23.00 Applicant has relatively limited facilities and equipment. Dis- 
lances to the more remote States sought range from 800 to over 1,800 miles. 
No arrangements or preparations have been made for such distant or exten- 
tive operations. In this form of service it is often necessary to obtain special 
bermissions from different State regulatory authorities, to select and follow 
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particular and sometimes circuitous routes, and otherwise operate under 
very difficult or very unusual conditions. Supervision of such an extensiy, 




































highly specialized operation would present problems possibly beyond appli- 23.1: 
cant’s present capacity. To that extent, denied. MO-108875, Sub 1, ate 
L. Wade & Son, Inc., Ext.—Heavy Hauling—25 States, .... M. C. 6. .. efall 
Nov. 21, 1955, Commission. ‘» Bi tor the f 
23.00 Applicant is fit and able to conduct the relatively small exten- pt 
sion of service here proposed. He has been satisfactorily serving the shipper pore 
interested in this application since 1949. He has two tractor-trailer combi- = 
nations, which would be sufficient generally for this extension. He has been 
operating at a profit, and his profit for the first half of 1955 was $1,268. 
Even though his assets may include investments not directly related to this 
trucking business, applicant’s net worth is substantial. MC-69981, Sub 8, 23,30 ¢ 
Adolph E. Hulcher, Ext.—TIllinois, Nov. 22, 1955, Div. 1. 23.3 
23.1 Financial Condition able to ¢ 
neglectir 
23.10 Proof, Requisite reconsid: 
23.10 Applicant was unable to break down the expense items at the Heavy 3 
hearing with respect to his private and for-hire operations, and it igs im- 
possible to do so here. However, applicant’s entire business operations have 
been profitable and he has a net worth of $48,886.19, with no outstanding 3,61 | 
debts. It is clear that he is financially fit and able. MC-29490, Sub 3, 
William S. Clark Ext.—Vandyke, Pa., Dec. 7, 1955, Div. 1. 23. 
23.10 Applicant is able and willing to acquire such additional equip impress! 
ment as may be necessary to carry out the proposed operations. Applicant's have be 
balance sheet as of September 30, 1954, shows total current assets of $19,523 his fina! 
as compared with total current liabilities of $18,211, and an earned surplus jy MC-114 
of $62,500. During the first 9 months of 1954 it enjoyed a net income of ey D 
$6,553. It is fit and able, financially and otherwise, properly to conduct 23. 
the operations authorized herein. MO-107272, Sub 10, Monkem Co., Inc. in the 1 
Ext.—NMilitary, Kans., Dec. 7, 1955, Div. 1. public 1 
23.10 Applicant found financially fit where his balance sheet reveals should 
fixed assets, comprising tractor and trailer equipment and non-operating taken t 
equipment, have a depreciated value of $26,103; his liabilities, including Sab 1, 
equipment obligations $15,591, and foregoing items represent practically all tion, Ni 
of his total assets ($28,615) and his liabilities ($16,382). His net worth 
was $12,233. For the year 1954 his net income amounted to $2,683. Al- 23.62 
though his cash on hand is small, he does not have any current liabilities of 23 
importance. MC-60041, Sub 2, Thomas B. Puryear Ext.—Delaware, Nov. tions Ww 
30, 1955, Div. 1. to perf 
23.10 Although applicant had an operating loss of $20,257 during being @ 
prior 9 months, its total assets of $472,513 indicate sufficient financial ability cates | 
to perform the operation authorized herein. MC-30887, Sub 53, Shipley McNau 
Transfer, Inc., Ext.—Latex, Nov. 30, 1955, Div. 1. 1955, 1 
23.10 As of December 27, 1954, applicant’s total assets were $109,270; 23 
his liabilities were $16,520; and his net worth was $92,750. Applicant found months 
financially fit to perform the proposed service, including ability to obtain tions ¥ 
suitable equipment. MC-68589, Sub 1, John Jack Romans Ext.—Plaster of goo 
Products, Nov. 29, 1955, Div. 1. the lay 
23.10 Applicant shows total assets of $75,815; total liabilities of whole 
$69,237; capital stock of $12,000; and a surplus deficit of $5,422. It oper- 
ated at a net loss of $5,422 in 1954, but it has usually operated at a profit. 2 
It plausibly attributes this loss in 1954 to severe labor difficulties in the ised 0 
lumber industry in its territory. A profit was shown for the first two months of any 
of 1955, and all indications are that a substantial profit will be made for has hs 
this year. Use of the proposed route would not call for any additional in- portin 
vestments or expenditures but, on the other hand, would appreciably reduce ment 
operating expenses. Applicant found fit. MO-58936, Sub 5, Johnson Freight Thom 





Lines, Inc., Ext.—Kelso-Portland, Nov. 23, 1955, Div. 1. 
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93.18 Working Capital 


28:13 Despite fact that applicant’s current liabilities exceeded its cur- 
rent assets by $37,405 and it had a bank overdraft of $19,642, it was found 
fnancially fit and able, where it realized a net operating profit of $3,317 
for the first six months of 1954, a proposed extension will not require addi- 
tional equipment or terminal facilities, and extension will effect savings in 
operating costs, resulting in a substantial improvement in applicant’s over-all 
fnancial condition. MOC-9952, Sub 7, Hess Motor Express, Inc., Ext.— 
Estherville, Iowa, Dec. 5, 1955, Div. 1. 


23.3 Facilities & Equipment 


9,30 Generally 


23.80 With its present equipment and facilities, applicant should be 
able to conduct this additional service with satisfactory results and without 
neglecting its service within its nonradial five-state territory. Granted, on 
reconsideration. MC-108875, Sub 1, LeRoy L. Wade & Son, Inc., Ext.— 
Heavy Hauling—25 States, .... M. C. C. ...., Nov. 21, 1955, Commission. 


23.6 Unauthorized Operations 
9,61 Extenuating Facts 


23.61 Applicant has been transporting oyster shells under a mistaken 
impression that they were exempt under 203 (b) (6). There appears to 
have been no wilful violation of the law, and no question was raised as to 
his financial ability. He is fully qualified to perform the service proposed. 
MC-114768, Philip Sprofera Common Carrier Application, ; oS. 
..»-, Dec. 2, 1955, Div. 1. 


23.61 Although applicants operated unlawfully for a number of years, 
in the light of extenuating circumstances attending such operations and the 
public need for service, the applicants were not found unfit. That action 
should not be understood as condoning the past activities. Steps have been 
taken to conform operations to the requirements of the Act. MOC-114788, 
Sub 1, Herman Chamness and Glenn Bloodworth Common Carrier Applica- 
tion, Nov. 18, 1955, Div. 1. 


23.62 Good Faith 


23.62 While past unlawful operations are not condoned, such opera- 
tions when not conducted wilfully will not act as a bar to a grant of authority 
to perform a needed service. The prompt filing of this application, upon 
being advised that a certificate was a prerequisite to lawful operations, indi- 
cates that applicant does not desire to evade regulation. MC-114824, 
, yey Automotive Limited Common Carrier Application, Nov. 30, 

, Div. 1. 


23.62 The applicant did not file this application until more than six 
months after informed by a representative of the Commission that his opera- 
tions were unlawful. Although applicant did not act with the same measure 
of good faith found in 61 M. C. C. 103, his conduct in failing to comply with 
the law was negligent rather than wilful or deliberate and the record as a 
whole warrants a finding that he is fit, willing and able. MO-114517, 
Armand H. Adam Common Carrier Application, Nov. 26, 1955, Div. 1. 


23.62 The record indicates that applicant discontinued his unauthor- 
ized operations when advised of their impropriety, and there is no evidence 
of any wilful intention on his part to violate the Act. In addition, applicant 
has had more than 25 years’ experience, devoted mainly to serving the sup- 
porting shipper, and is the only carrier in the area with the special equip- 
ment required.: Applicant found fit, willing and able. MO-60041, Sub 2, 
Thomas B. Puryear Ext.—Delaware, Nov. 30, 1955, Div. 1. 
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23.63 Reformation 


23.63 It is true that applicant has been convicted of conducting opera. 
tions without proper authority from the Commission, but he hag paid the 
fine exacted by the Court and has shown no inclination to resume the yp. 
lawful operations of which he was convicted. In the circumstances and 
particularly in view of the need shown for applicant’s service, a finding that 
applicant is unfit cannot be justified. MC-35624, Sub 9, Dean S. Axtell Ext. 
—Laumber, Nov. 29, 1955, Div. 1. 


23.63 While it is true that applicant conducted unlawful operations 
it appears that he did so under the mistaken belief that they were lawfy, 
Upon being informed to the contrary, he applied for and was granted tem. 
porary authority under which he has since been operating. In the cireun. 
stances, a finding that applicant is unfit cannot be justified. MO-114865, 
Lewis Breton Contract Carrier Application, Nov. 30, 1955, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Included in the current liabilities is an item of $27,370 repre. 
senting c.o.d. remittances due to shippers, a substantial portion of which 
appears to have been overdue according to Commission regulations. Appli- 
cant’s practice of considering c.o.d. remittances held up to 30 days to be 
current should immediately be altered to conform to Commission require- 
ments. The proposed operations should improve applicant’s financial cop- 
dition. Applicant found fit and able. MC-9952, Sub 7, Hess Motor 
Inc., Ext.—Estherville, Iowa, Dec. 5, 1955, Div. 1. 


23.70 Service had been rendered in the past for supporting shippers 
by a carrier controlled by applicant’s predecessors. Although such control 
had not been approved by the Commission, it is noteworthy that the man- 
agement of that carrier, was diligent in requesting revocation of its operating 
rights after the matter was brought to its attention. Applicant found fit, 
willing and able. MC-75527, Sub 13, Lahn Transportation Ext.—Williams- 
town Junction, Nov. 25, 1955, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 The burden is upon applicant to prove affirmatively that the 
proposed contract carrier operations would be consistent with the public 
interest and national transportation policy. To sustain this burden, it must 
be shown that the proposed service is needed by the supporting shipper and 
that existing carriers are either unable or unwilling to provide it in @ 
reasonably satisfactory manner. Permit denied. MC-111717, Sub 10, 
Tractor Transport, Inc., Ext.—Cedar Rapids, Iowa, Nov. 30, 1955, Div. 1. 

To same effect: 


Curtis, Joseph, & Sons Contract Carrier Application, MC-114950, Nov. 
30, 1955, Div. 1. 


24.01 The burden of proof is upon applicant to show affirmatively 
that there is a substantial public demand or need for the proposed operation 
and that existing carriers are unable or unwilling to meet the reasonable 
demands for service made upon them. MC-9140, Sub 5, W. Don Mauer Ext. 
—Nebraska, Nov. 22, 1955, Div. 1. 

To same effect: 


Beard-Laney, Inc. Ext.—Oconee County, S. C., MC-25708, Sub 12, Nov. 
29, 1955, Div. 1. 


Brunswick Transportation Co., Inc., Ext.—Charter Operations, MO- 
109495, Sub 5, Nov. 22, 1955, Div. 1. 
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& Beasley Transfer Co., Inc., Ext.—Boaz, MC-t rent 
Noy. 28, 1955, Div. 1. Ala. 8088. 


McCord, Buford P., Ext.—All Points, MC-111968, Sub 1, Nov. 17, 1955, 
Div. 1. 

McCormack, T. I., Trucking Co., Inc., Ext.—Virginia, MC-52458, Sub 
130, Dec. 7, 1955, Div. 1. 

Mohawk Motor, Inc., Ext.—Ohio, MC-77404, Sub 4, Nov. 18, 1955, 
Div. 1. 


Penn Dixie Lines, Inc., Ext.—Rice, MC-110190, Sub 19, .... M. C. C. 
.., Nov. 21, 1955, Div. 1. 


Transit, Inc., Ext.—Asphalt, MC-110148, Sub 31, Nov. 22, 1955, Div. 1. 


Wenglikowski, Casmer E. and Edward D. Wenglikowski, Ext.—Fort 
Wayne, MC-113984, Sub 1, Dec. 7, 1955, Div. 1. 


4.08 Contract Carriage 


24.03 The evidence establishes that the supporting shipper needs a 
complete and specialized service whereby automotive supplies can be dis- 
patched to consignees at the same time in the same vehicles now employed 
by applicant in transporting packaged petroleum products. Shipper is un- 
able to obtain the specialized service required from existing motor carriers. 
MO-86288, Sub 13, J. C. Hagler, Jr., and T. W. Hagler, Ext.—Georgia-North 
(arolina-South Carolina, Nov. 30, 1955, Div. 1. 


To same effect: 


Battle, Lavon, Contract Carrier Application, MC-101737, Sub 2, Nov. 29, 
1955, Div. 1. 


Kirk, Jesse, Jr., Ext.—Winfield, La., MC-111008, Sub 5, Nov. 21, 1955, 
Div. 1. 


4.04 Parallel State Authority 


24.04 Applicant is serving Cedar Bluff daily on shipments moving in 
intrastate commerce and a need appears for similar service on shipments 
moving in interstate commerce. MO-112914, Sub 7, Holloway Transfer Co., 
Inc., Ext.—Bowden, Ga., Nov. 18, 1955, Div. 1. 


24.04 In Day Common Carrier Application, 53 M. C. C. 672, division 5, 
concluded that the issuance of a certificate to a carrier which may perform 
all operations authorized therein under the second proviso might result in 
the creation of duplicate operating rights if the outstanding intrastate 
authority should later be sold. The record is devoid of any persuasive evi- 
dence showing any substantial benefits to the shipping public which would 
warrant the issuance of a certificate. Denied. MC-97738, Sub 2, Pierre 
Truck Line Common Carrier Application, Nov. 17, 1955, Div. 1. 


24.1 Patron Need 
4.10 Requisite Proof 


24.10 No evidence as to need for service to two specified points was 
presented by consignees who would decide the mode of transportation to be 


- MC-30887, Sub 53, Shipley Transfer, Inc., Ext.—Latex, Nov. 30, 1955, 
bs. 


24.10 It is immaterial that applicant is presently authorized to origi- 
late traffic at all refining and distribution points in Kansas. (Pursuant to 
permit). New operating authority may be consistently granted only upon 
ashowing of a real and substantial need for the service proposed and no 
such showing has here been made in respect of bulk service out of other 
than five origins. MO-114965, L. R. Cyrus Common Carrier Application, 
Nov. 18, 1955, Div. 1. 
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was granted without the testimony of supporting shippers, special 
stances were present in each case that distinguished those cases from th, 
instant situation. MO-23939, Sub 78, Asbury Transportation (Co, Ext 
Tacoma, Wash., Nov. 22, 1955, Div. 1. s 


24.10 The transportation of several shipments of household goods 
an accommodation for friends or shippers and the carriage of one or tre 
loads of toilet paper does not justify the conclusion that applicant wag at 
the pertinent time transporting shipments of general commodities, Tegard. 
less of his holding out to serve the general public. MC-114517, Armand 
Adam Common Carrier Application, Nov. 28, 1955, Div. 1. 


24.10 The mere fact that applicant has received requests for th 
service proposed is not sufficient to warrant a finding that a present or future 
public need exists for a grant of the permanent authority sought hereip 
MO-578, Sub 36, Howard R. Williams, Inc., Ext——Tacoma, Wash., Nov. 2) 
1955, Div. 1. 


To same effect: 


Asbury Transportation Co., Ext.—MC-23989, Sub 78, Tacoma, W; 
Nov. 22, 1955, Div. 1. 4 ; . 


24.10 A substantial need has not been demonstrated. The supporting 
shippers failed to point out with any degree of particularity wherein exist. 
ing service, including that rendered by applicant, is inadequate. Evidence 
in support of the application is extremely general and is not bulwarked by 
facts and figures sufficient to support a finding of inadequacy of existing 
service. MOC-70451, Sub 107, Watson Bros. Transportation Co., Inc., Ext— 
Sidney, Nebr., Dec. 2, 1955, Div. 1. 


24.10 The evidence as a whole shows clearly that these shippers re 
quire a general territorial operation, and that their transportation needs 
would not be met by a service restricted to specified points. MO-895i, 
Sub 2, Glenn H. Brower Ext.—Waste Materials, Dec. 5, 1955, Div. 1. 


24.10 No witness was interested in shipments to points in three of 
the four destination counties sought, and authority to serve these three adii- 
tional counties must be denied. MC-69981, Sub 8, Adolph E. Hulcher Ext. 
—TMllinois, Nov. 22, 1955, Div. 1. 


24.10 The mere absence of motor carrier opposition will not suffice 
to overcome failure of proof of a substantial public need for the proposed 
service. Denied. MC-102567, Sub 43, Earl Clarence Gibbon Ext.—Liquid 
Petroleum Wax, Nov. 22, 1955, Div. 1. 


24.10 While it has been recognized that the character of the house- 
hold goods moving business is such that it is difficult for an applicant to 
obtain the testimony of public witnesses, nevertheless this does not relieve 
an applicant of its burden of establishing a need for a proposed service. 
Applicant herein has failed to establish such a need. MOC-115069, Ashley 
Transfer & Storage Co., Inc., Common Carrier Application, Nov. 21, 1955, 
Div. 1. 

24.11 Preference or Desire 


24.11 The mere desire for additional transportation facilities as 
asserted by the supporting shipper is insufficient to establish a public need 
therefor. MC-52458, Sub 180, T. I. McCormack Trucking Co., Inc., Ext— 
Virginia, Dec. 7, 1955, Div. 1. 


To same effect: 


Allum, Bill M. and John P. Allum Ext.—Machinery, MC-115005, Nov. 
22, 1955, Div. 1. 


Curtis, Joseph, & Sons Contract Carrier Application, MC-114950, Nov. 
30, 1955, Div. 1. 


24.10 Although applicant cites certain proceedings where authority 
circum. 
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McCord, Buford P., Ext.—All Points, MC-111968, Sub 1, Nov. 17, 1955, 

bh 
. Woods, Walter, Ext.—South Dakota, MO-108890, Sub 2, Dec. 5, 1955, 
Div. 1. 
24.12 Inadequate Patron Facilities 

24.12 Need established for a call-on-demand service, where unusual 
cireumstances exist at the shipper’s plant which cannot be readily remedied 
and shipper can load only a single unit of equipment, parked in the street, 
through one door and there is no space available to park while waiting for 
aload. MO-7439, Sub 1, George E. Nelson Ext.—Six States, .... M. C. C. 
_veey Nov. 18, 1955, Div. 1. 
24.18 Use of Existing Carriers 

24.13 In the absence of a showing that the service of a presently 
authorized carrier has been tried and found inadequate or unsatisfactory 
in any manner, there is no warrant for the grant of authority for performance 
of a new competitive service. MO-9140, Sub 5, W. Don Mauer Ext.— 
Nebraska, Nov. 22, 1955, Div. 1. 


To same effect: 


Gas, L. P., Motor Carrier, Inc., Common Carrier Application, MC-113210, 
Noy. 30, 1955, Div. 1. 


Transit, Inc., Ext.—Ashhalt, MC-110148, Sub 81, Nov. 22, 1955, Div. 1. 


Walker, E. D., and Sons Contract Carrier Application, MC-115079, 
Dec. 5, 1955, Div. 1. 


24.14 Proximity of Carrier Terminals 
24.14 The opposing carrier’s terminals are located considerable 


distance from the origins named. Because of the nature of the service 
required by the shippers, involving close coordination of their operations 
with those of the carrier, the shippers are entitled to transportation facilities 
nearer to the shipping points than are afforded by said opposing carrier. 
MO-75527, Sub 13, Lahn Transportation Ext.—Williamstown Junction, 
Nov. 25, 1955, Div. 1. 


4.15 Enlarged Patron Market 


24.15 While it may be true that future developments may cause an 
extension of the shippers market to additional points in the described 
States, compelling applicant to apply for additional authority to serve those 
points, a grant of such extensive authority merely on the assumption that 
this will occur will not be approved. MO-110698, Sub 45, Miller Motor 
line of North Carolina, Inc., Ext.—Waynesboro, Va., Nov. 22, 1955, Div. 1. 


24.16 Commercial Competition 


24.16 The shippers require such service in addition to rail transpor- 
tation in order to meet the competition of other ammonia nitrate manufac- 
turers which have truck service available to them. MO-107272, Sub 10, 
Monkem Co., Inc., Ext.—Military, Kans., Dec. 7, 1955, Div. 1. 

24.16 The proposed operation will enable the shipper in many in- 
stances to ship to area not served by rail, and permit the shipper to meet 
the competition of other fertilizer plants. MC-65346, Sub 22, Packer City 
Transit Line, Inc., Ext.—Fertilizer, Nov. 30, 1955, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicants have not sustained their burden of proving public 
convenience and necessity. No shipper witnesses testified in support of the 
applications and evidence of past operations standing alone is not sufficient 
to warrant a finding of need for the proposed service. MO-1024, Sub 8, 
Ferris & Rossborough, Inc., Ext.—Army Vehicles, ee Or Gee, 
Dec. 5, 1955, Div. 1. 
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24.17 Considering the characteristics of the oyster shells, th 
particular requirements and applicant’s long continued good-faith past 
operations and his resulting experience in handling these commodities, g 
public need has been shown for the proposed service. MO-114768, Phi 

C 


Sprofera Common Carrier Application, .... M. C. C. ...., Dee. 2, 1955 
Div. 1. ’ 


24.17 The territorial grants were predicated upon (1) evidence ag. 
duced by supporting shippers and (2) evidence adduced as to the territ 
in which applicants had transported shipments for the sulphur indus 
under the misconception that they were entitled to do so under their authori. 
ties drawn in the forms prescribed in 46 M. C. C. 845. MC-23618, Sub 7 
O. H. McAlister Ext.—Sulphur Industry, Nov. 29, 1955, Div. 1. ‘ 


24.18 Patronage of Temporary Operation 


24.18 While past operations under temporary authority are not con- 
clusive evidence of a public need for the proposed service, they are entitled 
to some weight. MC-102682, Sub 231, Hughes Transportation, Inc., Ext,— 
Arkansas, Dec. 6, 1955, Div. 1. 


24.18 Applicant’s past operations under temporary authority create 
no presumption of need for permanent service, but clearly show its ability 
to render satisfactory service to shippers. MC-107002, Sub 70, Walter M. 
Chambers Ext.—Asphalt, Dec. 6, 1955, Div. 1. 

24.18 Movement has been regular and of substantial volume from 
one point to another under temporary authority of applicant. A need for 
applicant’s service from and to these points has been established. MC-52g69, 
Sub 43, Northern Tank Line Ext.—Minnesota, Nov. 22, 1955, Div. 1. 


24.19 Patronage of Applicant’s Principal or Lessee 


24.19 Transportation which applicants have performed under a lease 
arrangement creates no presumption of a need for the proposed service. 
MC-113984, Sub 1, Casmer E. Wenglikowski and Edward D. Wenglikowski 
Ext.—Fort Wayne, Dec. 7, 1955, Div. 1. 


24.2 Traffic Available 


€ shippers 


24.20 Generally 


24.20 Applicant presented evidence that the average number of trips 
made by it per month were: One from Wilmington; two from Whiteford; 
five from Landover; 14 from Baltimore; and 49 from Bridgeton. Except to 
the latter point, this does not constitute a substantial volume. MO-75185, 
Sub 210, Service Trucking Co., Inc., Ext.—Landover, Md., Nov. 23, 1955, 
Div. 1. 


24.20 The fact that the revenue derived by protestants is small isa 
strong indication that the volume of traffic will not support an additional 
competitive service. MC-30819, Sub 47, Southern Pacific Transport (Co. 
Ext.—Kerrville, Tex., Dec. 5, 1955, Div. 1. 


24.23 Possibly 


24.23 Although supporting shippers indicated there might be a possi- 
bility of exchange shipments of other petroleum products generally with re 
finers in the territory, such exchanges are usually based upon emergency 
situations and cannot form the basis of a grant of operating authority to 
transport, between points in the territory sought, every commodity that 
might possibly be involved therein. MO-111401, Sub 58, Groendyke Trans- 
port, Inc., Ext.—New Mexico, Oklahoma and Texas, Nov. 22, 1955, Div. 1. 


24.24 Contingently or Speculatively 
24.24 It is apparent that these shippers have no present need for the 
proposed service and that the prospects of any future need is entirely to0 


speculative to sustain applicant’s burden of proof. MC-106379, Sub 23, Gulf 
Southwestern Transportation Co. Ext.—Nevada, Nov. 18, 1955, Div. 1. 
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24.24 The evidence of need for the proposed service is almost entirely 

ylative, and is founded, for the most part, on the possibility that the 
solicitation activities of the supporting shippers may develop customers in 
Minnesota which prefer or require motor carrier service. Except to one 
point, application denied. MC-52869, Sub 43, Northern Tank Line Ext.— 
Minnesota, Nov. 22, 1955, Div. 1. 


24.24 The evidence presented is speculative and not convincing of any 
present Or certain future need for such services. The record shows no defi- 
nite planned movements to the specified points. MC-30887, Sub 53, Shipley 
Transfer, Inc., Ext.—Latex, Nov. 30, 1955, Div. 1. 

24.24 Any future business the shippers may obtain must be subject 
to competitive bidding and is therefore somewhat speculative. Denied. 
y0-115079, E. D. Walker and Sons Contract Carrier Application, Dec. 5, 
1955, Div. 1. 

24.24 Any need for future transportation service in addition to that 
now available is entirely speculative. MC-52458, Sub 130, T. I. McCormack 
frucking Co., Inc., Ext.—Virginia, Dec. 7, 1955, Div. 1. 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 There is no evidence that one of the opposing carriers has any 
pole trailers of the type required by shippers. Therefore, its service is not 
adequate to meet the shippers’ needs. MC-75527, Sub 13, Lahn Transpor- 
tation Ext.—Williamstown Junction, Nov. 25, 1955, Div. 1. 

24.42 The opposing motor carrier can serve all points involved, but 
the disadvantages of using its service are attributed to its limited equipment 
and facilities located at some distance from the shipping origin. MC-107002, 
Sub 70, Walter M. Chambers Ext.—Asphalt, Dec. 6, 1955, Div. 1. 


4.44 Tank Truck Equipment 


24.44 Supporting shippers need a flexible, expedited tank truck service 
for the movement of their shipments (sulphuric acid) and there are no 
existing motor carrier services available to handle their traffic. MC-100451, 
Sub 21, Ecoff Trucking, Inc., Ext.—Kokomo, Ind., Nov. 30, 1955, Div. 1. 

24.44 Within the area are receivers and shippers of gases who lack 
rail facilities or storage facilities for tank-car volume. In addition, receivers 
and shippers using rail service generally have found it not entirely adequate 
for their needs, principally due to tank car shortages during peak periods. 


MO-113210, L. P. Gas Motor Carrier, Inc., Common Carrier Application, 
Nov. 30, 1955, Div. 1. 


24.46 Special Truck Equipment 


24.46 One of the large shippers established that in the transportation 
of its traffic, refrigerated equipment, such as the mechanically refrigerated 
equipment used by applicants, is essential to the safe movement and dis- 
tribution of its products. Its experience demonstrates that it would not be 
possible to provide the so-called ‘‘stop-over” service required to the small 
consuming points in a rural area in ordinary common carrier equipment or 
in the so-called “‘bunker-service” equipment. MOC-35541, Sub 11, Rose F. 
re and Harry Schneider Ext.—Meat and Dairy Products, Dec. 7, 1955, 

s: 1. 


24.46 Applicant maintains open-top trailers equipped with trap-doors 
in the floor and other specialized devices for unloading. Existing motor 
carriers do not have trailers with the specialized loading facilities which 
tupporting shipper desires. Permit granted. MC-111008, Sub 4, Jesse Kirk, 
Jr, Ext.—Weeks, Div. 1. 


24.46 Available motor carriers do not have the open-top trailers with 
hoppers and openings in the tail gate to facilitate the unloading of salt, 
Which specialized equipment the supporting shipper’s customers demand. 
Issuance of permit approved. MC-111008, Sub 5, Jesse Kirk, Jr. Ext.— 

d, La., Nov. 21, 1955, Div. 1. 
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24.46 Permit granted to carry trench excavating machines, except 
those which require special equipment for transportation. MOC-111794 
Sub 2, Stanford Trucking Co. Ext.—Findlay, Ohio, Nov. 25, 1955, Diy, : 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 While the service that has been used was represented to jh. 
unsatisfactory, the evidence in respect thereto is lacking in sufficient details 
of particular movements to support this criticism. MOC-52458, Sub 139 
T. I. McCormack Trucking Co., Inc., Vi Dec. 7, 1955, Diy, 1. 


24.50 The existing rail and motor-carrier service is not sufficiently 
flexible to meet the shipper’s transportation needs to off-rail or off-route 
points or for the handling of mixed loads involving multiple deliveries, 
MC-111008, Sub 4, Jesse Kirk, Jr., Ext.—Weeks, Dec. 6, 1955, Div. 1, 


24.50 Supporting shippers desire the services of more than one 
carrier to guard against the possibility of a breakdown of existing service 
and because of a possible future need for additional service. However, the 
shippers’ fears in this regard appear to be entirely speculative. MO-61755, 
Sub 16, Northern Haulers Corp. Ext.—Paper, Nov. 22, 1955, Div. 1. 


24.50 There is a multiplicity of carrier services available from and to 
the involved points, including both rail and motor carrier services. Denied, 
MC-110190, Sub 19, Penn Dixie Lines, Inc., Ext.—Rice, .... M. C. C. ...., 
Nov. 21, 1955, Div. 1. 


24.50 No inadequacy in the existing service is established, and the 
application must, therefore, be denied. MC-115069, Ashley Transfer & 
Storage Co., Inc., Common Carrier Application, Nov. 21, 1955, Div. 1. 


24.50 No finding is warranted on this record that the services of the 
existing rail and motor carriers are inadequate for the shippers’ reasonable 
needs. Under the circumstances, the application must be denied. MO-2158, 


Sub 20, Midwest Motor Express, Inc., Ext.—North Dakota, Nov. 18, 1955, 
Div. 1. 


24.52 Peak Traffic 


24.52 The opposing motor carrier is unable to provide adequate serv- 
ice during what is referred to as the peak season, which is shown to extend 
over approximately eight months of the year. MO-107002, Sub 70, Walter 
M. Chambers Ext.—Asphalt, Dec. 6, 1955, Div. 1. 


24.53 Railroad 


24.53 Rail service does not give the shipper the expedition and fiexi- 
bility required on certain shipments because some of shippers customers do 
not have sufficient storage facilities to handle carload quantities or are 
located at off-rail points, or both. MC-64982, Sub 140, Rogers 
Ext.—Ficklin, Dll., Dec. 5, 1955, Div. 1. 


24.53 Due to the nature and intended use of the commodities, rail 
service is not adequate for the requirements of the supporting shippers 
where expedited service is required and in instances involving delivery at 


construction sites. MC-107002, Sub 70, Walter M. Chambers Ext.—Asphalt, 
Dec. 6, 1955, Div. 1. 


24.53 The supporting shippers are either located at off-rail points or 
have found that rail service will not suffice for all their transportation re 
quirements. MOC-109689, Sub 22, W. S. Hatch Co., Ext.—Caustic Soda— 
Clark County, Nev., Dec. 6, 1955, Div. 1. 


24.53 The time in transit by rail carriers is not as expeditious as by 
motor carrier and use of rail service has required supporting shipper t 
maintain very large inventories. MC-19917, Sub 1, Arthur B. Jarrell Ext. 
—Norfolk, Va., Dec. 6, 1955, Div. 1. 
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24.53 Rail service is satisfactory for carload traffic, but on less-carload 
shipments approximately eight days is required to effect delivery as com- 
pared with eight hours or less by applicant. MO-114865, Lewis Breton 
Contract Carrier Application, Nov. 30, 1955, Div. 1. 

24.53 The evidence shows a need for a complete service on behalf of 
the sulphur industry, including operations to and from off-rail points, and 
field locations of sulphur wells and drilling sites. MC-23618, Sub 7, O. H. 
McAlister Ext.—Sulphur Industry, Nov. 29, 1955, Div. 1. 


24.538 The opposing rail carriers have equipment available to satisfy 

needs that might arise as regards two points and are willing to obtain 
any specialized equipment that might be required. MO-30887, Sub 53, 
Shipley Transfer, Inc., Ext.—Latex, Nov. 30, 1955, Div. 1. 

24.53 The rail service is satisfactory as far as it goes, but is not 
adequate for the supporting shippers, which need a carrier willing and able 
to make deliveries to job sites. MC-35624, Sub 9, Dean S. Axtell Ext.— 
Lamber, Nov. 29, 1955, Div. 1. 

24.53 Rail service fails to meet the needs of those shippers’ customers 
who require less-carload shipments or job-site deliveries. MC-60041, Sub 
2, Thomas B. Puryear Ext.—Delaware, Nov. 30, 1955, Div. 1. 

24.53 The evidence shows that rail service cannot adequately meet 
the needs of the supporting shipper to rural areas where rail facilities are 
not available or in those instances where expedition is required. MO-65846, 
§ub 22, Packer City Transit Line, Inc., Ext.—Fertilizer, Nov. 30, 1955, 
Div. 1. 

24.53 The argument that the shipping public is entitled as a matter 
of law to motor-carrier service regardless of whether rail service is ade- 
quate or not has heretofore been disapproved. See 52 M. C. C. 123. The 
national transportation policy requires promotion of a safe, adequate, and 
eficient transportation system. Where, as here, rail service is available, is 
being used, and is, in fact, adequately meeting the needs of the supporting 
shippers, the Commission is not warranted in authorizing a motor service. 
MO-114870, Florida Tank Lines, Inc., Contract Carrier Application, Nov. 
29, 1955, Div. 1. 

24.53 The evidence shows that service by rail and barge is not sufficient 
to meet all the needs of the shipping public who require the more flexible 
motor carrier service to various destinations in the territory involved. MC- 
111897, Sub 10, Wade E. Davis Ext.—West Memphis, Ark., Nov. 23, 19565, 
Div. 1. 

24.53 Found that, in addition to available rail service, there is also a 
need for motor service because time in transit is important and motor is 
usually faster than rail service. It is often necessary to incur the added 
expense of using a local trucker from rail siding to warehouse, and, in many 
instances, job sites or points of use are away from rail facilities, thereby 
requiring the use of local truckers. For these reasons, among others, the 
shippers assert, and convincingly show, that in addition to rail service, they 
also need motor service. On reconsideration. MOC-108875, Sub 1, LeRoy L. 
Wade & Son, Inc., Ext.—Heavy Hauling—25 States, .... M. C. C. 
Noy. 21, 1955, Commission. 

24.53 In omitting from this authorization a number of States covered 
by the application, the Commission was influenced by the conviction that 
the demand for service would be less intense to those more distant States 
and that, for such distances, rail service would probably be more attractive. 
MC-108375, Sub 1, LeRoy L. Wade & Son, Inc., Ext.—Heavy Hauling —25 
States, .... M. C. C. ...., Nov. 21, 1955, Commission. 

24.53 Rail service does not give the speed required on some shipments 


and many dealers are located off-rail. Grant approved. MO-111402, Sub 8, 
Fawley Motor Lines, Inc., Ext.—Feeds, Nov. 21, 1955, Div. 1. 
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24.53 Rail service is not sufficiently flexible on shipments destineg to 
farms as they require additional handling by truck from the railhead to the 
farm. Authority granted. MO-111876, Sub 2, Jerry S. Quick 
Carrier Application, Nov. 22, 1955, Div. 1. 


24.53 Most dealers and customers are not located on railroad sidj 
and even those customers with rail sidings prefer the faster truck service 
It is clear that existing service has not been meeting the reasonable trans. 
portation needs of the supporting shipper and that a real need has beep 
shown for the proposed service. Permit granted. MC-111794, sub 2, 
Stanford Trucking Co. Ext.—Findlay, Ohio, Nov. 25, 1955, Div. 1. 


24.54 Motor Bus 


24.54 The opposing motor carriers are able and willing to provide 
the same type of special service as that proposed by applicant within their 
respective authorized territories and they all need additional traffic. Denied, 


MC-745, Sub 3, Gerald S. Hagey Ext.—Special Operations, Nov. 30, 1955, 
Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Both single-line and joint-line motor service is available to the 
shipper. The opposing carriers have provided a reasonably satisfactory 
service from Phoenix when called upon to do so. In the absence of any 
showing of inadequacy of such service or inability of these carriers to fulfill 
shippers’ requirements, the instant application must be denied. MOC-31438, 
Sub 6, R. O. Wetz Ext.—Phoenix, N. Y., Nov. 21, 1955, Div. 1. 


24.55 Two motor carriers now hold authority to transport bulk 


petroleum products from the Tacoma area to points in Oregon and Idaho, 
and there is no indication in this record that their services are inadequate, 
MC-23939, Sub 78, Asbury Transportation Co., Ext.—Tacoma, Wash., Nov. 
22, 1955, Div. 1. 


24.55 The only motor carrier shown to be in a position to perform 
direct service between the relevant points is an irregular-route carrier 
which is not authorized to provide the scheduled service shown to be 
required. MO-9952, Sub 7, Hess Motor Express, Inc., Ext.—Estherville, 
Iowa, Dec. 5, 1955, Div. 1. 


24.55 Only one motor carrier opposes the application, and its opera- 
tion is admittedly unbalanced, with the preponderance of its tonnage present- 
ly moving from the same origin point so that the handling of the traffic 
would involve the problem of supplying empty vehicles at origin. MO-19917, 
Sub 1, Arthur B. Jarrell Ext.—Norfolk, Va., Dec. 6, 1955, Div. 1. 


24.55 The shippers are entitled to a better service than that offered 
by existing motor carriers; namely, a return-movement service in connection 
with northbound regular-route service. MC-35624, Sub 9, Dean S. Axtell 
Ext.—Lumber, Nov. 29, 1955, Div. 1. 


24.55 In recent years applicant has been handling all of shipper’s 
transportation requirements, and a grant of the proposed authority would 
have little, if any, material effect on protestant operations. MC-101737, 
Sub 2, Lavon Battle Contract Carrier Application, Nov. 29, 1955, Div. 1. 


24.55 This movement has long represented a major portion of another 
motor carrier’s traffic and it has steadily expanded its operations and ac 
quired additional equipment in past years in order to keep abreast of the 
expanding needs of the shippers. This carrier is willing and able to meet 
the present and future needs of the supporting shippers. Therefore, there 
is no warrant, on the record, for finding that such services are, or in the 
future will be, in any way inadequate. MC-61755, Sub 16, Northern Haulers 
Corp. Ext.—Paper, Nov. 22, 1955, Div. 1. 
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24.55 Since no advantage is claimed for applicant’s proposed opera- 
tion and since no fault is found with the existing services of the opposing 
arriers, there is no basis for a grant of authority in this proceeding. 
y0-114614, Sub 2, T. T. Brooks Ext.—Tuscaloosa, Ala., .... M. C. C. 
Nov. 18, 1955, Div. 1. 


24.55 Although protestant is authorized to perform the proposed serv- 
ice, albeit over a circuitous route, it has been willing to transport shipper’s 
traffic only on the condition that shipper turn over all of its films moving 
between the involved theaters. Such a condition is repugnant to the duties 
and obligations of a common carrier, which holds itself out to serve the 
public indiscriminately. Granted. MC-114738, Sub 1, Herman Chamness 
and Glenn Bloodworth Common Carrier Application, Nov. 18, 1955, Div. 1. 


24.55 There is available to the supporting shippers an abundance of 
motor carrier service capable, collectively, of providing direct service from 
all points of origin to all destinations. Denied. MC-115005, Bill M. Ailum 
and John P. Allum Ext.—Machinery, Nov. 22, 1955, Div. 1. 


24.55 The record shows that there are numerous motor carriers in the 
area willing and able to provide an adequate service and traffic would be 
diverted from such carriers if the application should be granted. Under the 
circumstances the application must be denied. MC-31389, Sub 39, McLean 
Trucking Co. Ext.—North Carolina, Nov. 18, 1955, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 The users of caustic soda are entitled to dependable motor 
common carrier service which is not subject to the contingency of negotiating 
a satisfactory agreement for contract carriage or the burden of assuming 
the obligations of such a relationship. Moreover, a contract carrier is not 
compelled to serve all shippers desiring to use its facilities. MC-109689, 
§ub 22, W. S. Hatch Co., Ext.—Caustic Soda—Clark County, Nev., Dec. 6, 
1955, Div. 1. 


eee 


24.6 Adequate Quality of Service 
4.60 Generally 


24.60 Need established where the points involved are all within 
100 miles of Memphis, yet the supporting shippers are unable to obtain 
over-night service from that point. The present service requires anywhere 
fom two to four days, resulting in loss of business and resort to private 
carriage. MC-106233, Sub 6, Gordon Hart Ext.—Memphis, Tenn.—Dexter, 
Mo,, Nov. 17, 1955, Div. 1. 


24.60 Existing regularly-scheduled motor service is now provided 
through the medium of connecting lines with substantial circuity of routing, 
which probably accounts for the excessive transit times experienced by ship- 
pers desiring to utilize such service. MC-9952, Sub 7, Hess Motor Express, 
Inc, Ext.—Estherville, Iowa, Dec. 5, 1955, Div. 1. 


4.65 Semi-Processed Material 


24.65 An intervening motor carrier is the only carrier shown by the 
record which is able to perform this service, and its service has not met the 
needs of the consignee who needs a quick and direct service because the 
latex must be used within a relatively short period of time after leaving the 


ag MC-30887, Sub 58, Shipley Transfer, Inc., Ext.—Latex, Nov. 30, 
, Div. 1. 


24.65 Since opposing motor carrier has appropriate common carrier 
thority and has indicated a willingness to provide suitable equipment dedi- 
tated to the transportation of latex, the opportunity of serving the shipper 
should be afforded to this protestant before authority is granted to another 
carrier, MC-30887, Sub 59, Shipley Transfer, Inc., Ext.—North Bergen, 
¥.d., Dec. 5, 1955, Div. 1. 
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24.65 Considering the safety precautions which must be taken in 
handling ammonia nitrate fertilizer, the unsuitability of rai] 
shipments requiring expedited handling, and the limited single-line ay 


of the two opposing motor carriers, the applicant should be authorized to 
conduct the proposed operations. MC-107272, Sub 10, Monkem Co., Ine, 
Ext.—Military, Kans., Dec. 7, 1955, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 Dealers would find it convenient and economically beneficial to 
order and receive their appliances in mixed lots, including ranges. Recon. 
mendations of Board that authority be granted, approved. M , Sub 8, 
Adolph E. Hulcher Ext.—lDlinois, Nov. 22, 1955, Div. 1. 


24.69 Miscellaneous Manufactures 


24.69 It is customary to exhibit films, after their release, at as many 
theaters as possible in a short time. Service of the type here proposed would 
enable the motion picture exhibitors in Arkansas to obtain better boo 
The evidence shows a need for more expeditious transportation of film than 
is now available by use of the opposing carriers. MC-67866, Sub 10, Film 
Transit, Inc., Ext.—Oklahoma City, Nov. 17, 1955, Div. 1. 


24.7 Single Line Service 
24.70 Generally 


24.70 The mere desire for single-line motor service is not sufficient 
to justify the institution of a new carrier service in the absence of a showing 
of inadequacy of some significant character in the interline service. MC. 
18088, Sub 20, Floyd & Beasley Transfer Co., Inc., Ext.—Boaz, Ala., Nov. 
28, 1955, Div. 1. 


24.70 It would, of course, be convenient to any shipper to be able to 
obtain single-line service to all his customers, but interline service is not 
necessarily inadequate and here no public necessity has been established in 
light of adequate interline service. MC-70451, Sub 107, Watson Bros. Trans 
portation Co., Inc., Ext.—Sidney, Nebr., Dec. 2, 1955, Div. 1. 


24.70 The record establishes that some of the shippers desire that a 
single-line service be made available. Such service undoubtedly would bea 
convenience to the supporting shippers, but this fact standing alone is not 
sufficient to warrant a grant of the authority sought. MC-31389, Sub 39, 
McLean Trucking Co., Ext.—North Carolina, Nov. 18, 1955, Div. 1. 


24.71 Requisite Proof 


24.71 The time in transit, although no doubt important, has not been 
shown to be of the essence, nor has it been shown that the hour or two that 
perhaps would be saved by applicant performing service directly to and from 
the plant would, in any material way, solve the shipper’s problems in ob 
taining more expeditious service. MC-780, Sub 46, Pacific Intermountain 
Express Co., Ext.—Nimbus, Calif., Dec. 2, 1955, Div. 1. 


24.72 Coordination 


24.72 No showing has been made that the existing joint-line service 
would, if tested, be in any way inadequate. The interchange of loaded 
trailers would eliminate the possibility of damage from transfer of the lading. 
MC-46280, Sub 30, Darling Freight, Inc., Ext.—Rhinelander, Wis., Nov. 23, 
1955, Div. 1. 


24.77 Scheduled Operation 


24.77 In addition to supplying special equipment and experienced per- 
sonnel, the carrier providing the service must coordinate its operations 
closely with those of the shippers, including deliveries of concrete products 
at building sites in sequence as needed by erecting crews. MC-75527, Sub 13, 
Lahn Transportation Ext.—Williamstown Junction, Nov. 25, 1955, Div. 1. 
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24.78 Shippers’ Requirements 


24.78 So far as outbound operations are concerned the evidence estab- 
lishes that the shippers require single-line motor carrier service of the type 

sed by applicant for the transportation of certain described concrete 
products from producing plants directly to building sites. MO-75527, Sub 18, 
Iahn Transportation Ext.—Williamstown Junction, Nov. 25, 1955, Div. 1. 

24.78 Existing services reach only a few points direct, so that many 
shipments of ranges have moved in joint-line service, which has not been 
satisfactory or convenient. MO-69981, Sub 8, Adolph E. Hulcher Ext.— 
Illinois, Nov. 22, 1955, Div. 1. 


24.8 Particular Type of Freight Service 
24.80 Generally 


24.80 The authority to transport returnable containers, pallets, skids 
and cores is a reasonable incidence of applicant’s existing authority to trans- 
port the outbound shipments utilizing such facilities, and the shippers are 
entitled to the convenience of a complete service from applicant. MC-61755, 
§ub 16, Northern Haulers Corp. Ext.—Paper, Nov. 22, 1955, Div. 1. 


24.81 Small Shipments 


24.81 Need established by evidence that shipper requires a more 
flexible service than is offered by protestants, particularly one which will 
provide for the transportation of small shipments or combinations thereof 
involving multiple deliveries. MC-111402, Sub 8,.Fawley Motor Lines, Inc., 
Ext—Feeds, Nov. 21, 1955, Div. 1. 


24.81 The following are reasons shown for small orders: the involved 
commodities are in short supply and allocations have been placed in effect 
by the manufacturer; lack of sufficient storage space of dealers; too large 
asupply cannot be kept on hand because the commodities deteriorate if not 
wed promptly; and direct delivery to job site would decrease handling of 
the plaster board, and thereby lessen the possibility of damage. MC-68539, 
Sub 1, John Jack Romans Ext.—Plaster Products, Nov. 29, 1955, Div. 1. 


4.82 Supplemental 


24.82 Supporting shipper desires the use of applicant for expeditious 
movement of relatively small quantities as a supplement to rail service which 
vill continue to be used. MC-19917, Sub 1, Arthur B. Jarrell Ext.—Norfolk, 
Va., Dec. 6, 1955, Div. 1. 

24.82 Rail service will continue to be used on carload shipments 
(canned goods) by all three shippers. Nevertheless, they have a need for 
the service of a motor carrier that can make split deliveries to multiple 
points and split pick-ups at canning plants, and they desire to use a motor 
carrier that is able to serve an area rather than specific points as their custo- 
mers are constantly changing. The shippers need the flexible type of service 
that is offered by applicant through its use of irregular routes and which 
isnot generally provided by opposing motor carriers. MC-114364, Sub 12, 
bsg Motor Lines, Inc., Ext.—Canned Goods and Sugar, Nov. 23, 1955, 

v. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
%5.00 Necessity for Certificate—Deviation Rule 


25.00 Applicant may under the Commission’s so-called deviation rule, 
which became effective August 12, 1955, move empty equipment “over any 
highway which will provide a reasonably direct and practicable return of the 
equipment to (its) terminal or to another authorized service point.” MC- 
29010, Subs 40 and 41, The Arkansas Motor Freight Lines, Inc., Ext.— 
Alternate Route, Dec. 5, 1955, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





—— 


25.00 As the distance over the alternate route which applicant pro. 


poses is not less than 90 per cent of the distance over the carrier’s authorized 
regular service route, authority for use thereof is not required Provided 
applicant complies with the general conditions outlined in paragraph (4) of 
Cc. F. R. 49, 211.1. MOC-1120914, Sub 8, Holloway Transfer Co., Inc, 


? Ext.— 
4, Sub 7), 


Alternate Routes, Nov. 18, 1955, Div. 1. (Embraced in MC-11291 
25.07 Requisite Proof 


25.07 In alternate route proceedings, it is incumbent upon applicant 
to establish affirmatively that it meets the following concurrent tests: (1) 
That it presently operates between both termini over a practical and feasible 
toute; (2) that it is effectively competing with existing carriers operating 
between the termini by handling a substantial amount of traffic; (3) that 
the competitive situation will remain unchanged if the authority sought is 
granted. MC-108298, Sub 16, Ellis Trucking Co., Inc., Ext.—Ohio, Noy. 29, 
1955, Div. 1. 


25.07 Before grant of alternate route authority, three affirmative tests 
must be met: (a) Applicant must presently operate between or through both 
termini under appropriate authority over a practical and feasible route; 
(b) applicant must be in competition with the present carriers operating 
between or through these termini by reason of handling a substantial amount 
of traffic; (c) the competitive situation must remain unchanged if the 
authority sought is granted. MC-30867, Sub 58, Central Freight Lines, Inc,, 
Ext.—aAlternate Route, Dec. 7, 1955, Div. 1. 


To same effect: 


Gillette Motor Transport, Inc., Ext.—Alternate Route, MC-2309, Sub 39, 
Nov. 28, 1955, Div. 1. 


United Truck Lines, Inc., Ext.—Pasco—Caldwell Alternate Route, MC- 
7746, Sub 70, Nov. 30, 1955, Div. 1. 


25.07 Applicant is effectively operating between the points to be 
served by the use of the alternate route; it is transporting a relatively sub- 
stantial volume of traffic between those points, in competition with carriers 
using the more direct routes; and its use of the alternate route will not 
appreciably change the present competitive situation. Compare 54 M. C.C. 
643, 650. Alternate route authority granted. MC-58936, Sub 5, Johnson 
Freight Lines, Inc., Ext.—Kelso-Portland, Nov. 23, 1955, Div. 1. 


25.07 Applicant has failed to show any such substantial volume of 
general commodity traffic moving over a practicable authorized route and 
has likewise failed to establish that a competitive volume of explosives trafic 
is being transported between the gateways. These are fundamental elements 
in an alternate-route application and applicant has failed to sustain fis 
burden of proof in connection therewith. MC-29910, Subs 40 and 41, The 
Arkansas Motor Freight Lines, Inc., Ext.—Alternate Route, Dec. 5, 1955, 
Div. 1. 


25.08 Granted Upon Requisite Showing 


Chariton Bros., Transportation Co., Inc.—Hancock, Md., MC-29647, 
Sub 18, Dec. 5, 1955. 


Dallas & Mavis Forwarding Co., Inc.—Elimination of Toledo, Ohio Gate 
way, MC-29886, Sub 79, Nov. 28, 1955. 


Hess Motor Express, Inc.—Estherville, Iowa, MC-9952, Sub 7, Dec. 5, 
1955. 


Johnson Freight Lines, Inc.—Kelso-Portland, MC-58936, Sub 5, Nov. 23, 
1955. 


Malone Freight Lines, Inc.—Elimination of Gateways, MC-75840, Sab 
100, Nov. 29, 1955. 
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25.09 Denied for Failure of Proof 
Arkansas Motor Freight Lines, Inc. 
Sub a, Dec. 5 n1955 : 
Sub 41, Dec. 5, 1955 
Central Freight Lines, Inc., MC-30867, Sub 58, Dec. 7, 1955. 
Ellis Trucking Co.—Ohio, MC-108298, Sub 16, Nov. 29, 1955. 
Gillette Motor Transport, Inc., MC-2309, Sub 39, Nov. 28, 1955. 
Holloway Transfer Co., Inc., MC-112914, Sub 8, Nov. 18, 1955. 
United Truck Lines, Inc.—Pasco-Caldwell, MC-7746, Sub 70, Nov. 30, 


1955. 
25.2 Points to be Served 
95.21 Intermediate 


25.21 Alternate route service does not embrace service at intermediate 

ts. MO-112914, Sub 8, Holloway Transfer Co., Inc., Ext.—Alternate 
Routes, Nov. 18, 1955, Div. 1. 

25.21 Service cannot be authorized at intermediate points on an alter- 
nate route, hence authority granted for two alternate routes, one to and 
one from the intermediate point on the proposed alternate route. MC-9952, 
Sub 7, Hess Motor Express, Inc., Ext.—Estherville, Iowa, Dec. 5, 1955, 
Div. 1. 


25.3 Improved Operations 


3.30 Generally 


25.30 In cases involving requests for authority to operate over alter- 
nate routes, the public convenience and necessity may be found in operating 
eonomies and those things which contribute to expedition, safety, and effi- 
dency in operation, all of which, although of benefit to the carrier primarily, 
indirectly contribute to public safety and more reliable, expeditious, and 
cheaper transportation. MC-30867, Sub 58, Central Freight Lines, Inc., Ext. 
—Alternate Route, Dec. 7, 1955, Div. 1. 

25.30 Applicant now operates from the same origin area to other 
eastern points without a gateway restriction. A continuance of the gateway 
restrictions on some overhead operations, but not on others in the same 
general area places additional burdens on office personnel to keep records, 
the operation of some vehicles over longer mileages, the inconvenience of 
more closely supervising drivers, so as to assure adherence to the gateway 
restrictions, and the extra expense accompanying each of these factors. 
Removal of the restrictions would be of obvious advantage to applicant and 
result in better and more efficient service to the public without adverse effect 
upon any other carrier. MC-75840, Sub 109, Malone Freight Lines, Inc., 
Ext.—! tion of Gateways, Nov. 29, 1955, Div. 1. 


%36 Elimination of Gateways 


25.36 The evidence discloses that substantial savings would be effected 
ty elimination of the gateway. Shipments transported by applicant through 
the gateway have not been numerous, but applicant has accepted all ship- 
nents offered and has demonstrated its ability to effectively compete with 
other carriers by operating over more circuitous routes through the gateway. 
A grant will substantially reduce applicant’s operating costs with no ma- 
terial change in the existing competitive situation. MC-46990, Sub 5, Trail- 
way Van Lines, Inc., Ext.—New York Points, Dec. 7, 1955, Div. 1. 


25.4 Improved or New Service 
%41 Length of Route 


25.41 The mileages over the alternate routes would be reduced to 
oly 36 and 33 percent, respectively, of the mileages over base routes to 
vhich they are supposedly appurtenant. Denied. MC-29910, Subs 40 and 


a Motor Freight Lines, Inc., Ext.—Alternate Route, Dec. 5, 
, Div. 1. 
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25.41 Although the operating mileage that applicant would gaye 
elimination of the gateway requirements would amount to as much as 136 
miles on a trip of 940 miles and 189 miles on another trip of 1,255 miles 
with proportionate savings in operating time, on many trips there would be 
no saving whatsoever. Any savings in the mileage or time that are Tealized 
would not alter the basic nature of the service presently rendered by appli- 
cant or appreciably change the existing competitive situation. MC.7 
oad 109, Malone Freight Lines, Inc., Ext-—Elimination of Gateways, Noy 

9, 1955, Div. 1. i 


25.41 The distance over the combination of applicant’s present Service 
and authorized alternate routes is approximately 380 miles, and that over 
the combination of the proposed alternate route and applicant’s existing 
routes is 210 miles, a difference of 170 miles. Where there is so much 
circuity in an existing route and such a large saving in mileage by operation 
over a proposed route, the proposed operation must be carefully scrutinized, 
Denied. MC-108298, Sub 16, Ellis Trucking Co., Inc., Ext.—QOhio, Nov, 29 
1955, Div. 1. ‘ 


25.41 If not required to use Toledo as a gateway, applicant will save 
about 18 miles of travel and avoid traffic congestion. Authority approved, 
MC-29886, Sub 79, Dallas & Mavis Forwarding Co., Inc., Ext.—Elimination 
of Toledo, Ohio Gateway, Nov. 28, 1955, Div. 1. 


25.42 Reduced Transit Time 


25.42 Notwithstanding applicant’s present intentions not to perform 
a faster service than its present schedule, once the requested authority is 
granted there would be nothing to prevent it from speeding up the service 
to provide the faster delivery service originally contemplated. (See 62 
M. C. C. 822, a prior proceeding in which applicant sought the same authority 
requested herein). MC-7746, Sub 70, United Truck Lines, Inc., Ext— 
Pasco—Caldwell Alternate Route, Nov. 30, 1955, Div. 1. 


25.42 Unrestricted authority to use the Scranton gateway for inter- 
change would result in reduced time in transit for the present joint line 
service, which would be tantamount to a new service and no doubt would 
severely handicap opposing carriers in their future solicitation of business. 
Denied. MC-111777, Sub 8, Stephen Lahotski Ext.—Scranton-Erie, Pa., 
Nov. 22, 1955, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally . 





25.50 The possibility that applicant could reduce the running time 
between the points so as to effect a change from second day to first day 
delivery is a valid reason for concluding that it might be able to materially 
change the competitive situation, despite the claim that it has no such in- 
tentions. MC-7746, Sub 70, United Truck Lines, Inc., Ext.—P dwell 
Alternate Route, Nov. 30, 1955, Div. 1. 


25.50 The greatest saving in distance is estimated to be 37 miles, but 
in the case of some points there would be no mileage saving realized. In 
time, a saving of not more than two hours would be realized. It has not 
been shown. how this could possibly affect applicant’s competitive status. 
MC-29647, Sub 18, Charlton Bros. Transportation Co., Inc., Ext.—Hancock, 
Md., Dec. 5, 1955, Div. 1. 


25.50 The proposed operation will not provide applicant with any ma- 
terial competitive advantage and should not affect the operations of existing 
carriers to any appreciable extent. Grant approved. MC-29886, 79, 
Dallas & Mavis Forwarding Co., Inc., Ext.—Elimination of Toledo, Ohio 
Gateway, Noy. 28, 1955, Div. 1. 
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95.51 Present Competitive Ability 

25.51 There is no merit to the argument of opposing carriers that ap- 
plicant is not now a substantial competitor for the instant traffic since 219 
northbound shipments and 412 southbound shipments were transported in 
1954 through the named gateways. While competitors may have handled 
more traffic than applicant, and applicant transported only a few shipments 
to and from certain northern points, the record fairly establishes that ap- 
plicant is conducting substantial overhead operations through its presently 
guthorized gateways. Operation in the manner proposed would not amount 
to establishment of a new service. MOC-75840, Sub 109, Malone Freight 
Lines, Inc., Ext.—Elimination of Gateways, Nov. 29, 1955, Div. 1. 


26. Preservation of Sound Transportation Conditions 
26.0 Generally 


26.00 Public Safety 

26.00 Under the Act the Commission is charged with the responsibility 
of promoting safe, adequate and efficient service and in a proper case such 
as this involving as it does the potentially hazardous transportation of 
dangerous explosives, public convenience and necessity may be found in those 
factors which contribute to public safety and to more expeditious transpor- 
tation. Applicant has transported a substantial volume of dangerous ex- 
plosives and has had extensive experience in this specialized fleld of trans- 
portation. However, the only shipper served, namely, the United States 
Government did not appear in support. MC-102682, Sub 231, Hughes Trans- 
portation, Inc., Ext.—Arkansas, Dec. 6, 1955, Div. 1. 


26.1 “Follow the Traffic”’ Doctrine 


2.10 Rule Since April 20, 1953 

26.10 The ‘“follow-the-traffic’” principle was expressly overruled in 
41 M. C. C. 748, decided April 20, 1953, wherein the Commission denied 
the proposal of a motor carrier to follow its shipper’s traffic to a new origin 
point where it was established that the shipper could obtain at the new 
origin adequate service from other motor carriers. MC-25708, Sub 12, 
Beard-Laney, Inc. Ext.—Oconee County, S. C., Nov. 29, 1955, Div. 1. 


26.6 Competition 


2%.60 Generally 

26.60 While a grant of the authority sought would undoubtedly im- 
prove applicant’s condition, it might also disturb the competitive balance in 
the area sought to be served. Denied. MO-97556, Sub 2, James O. Ballard 
Ext—Indiana, Nov. 29, 1955, Div. 1. 


26.7 Effect Upon Other Carriers 
%.70 Generally 


26.70 The grant will not adversely affect existing carriers to any 
material extent, especially in view of the fact that the supporting shipper 
isnow effecting deliveries in such States in its own equipment. MC-108207, 
Sub 84, Frozen Food Express Ext.—Bakery Goods, Dec. 6, 1955, Div. 1. 


26.70 Conversion from contract carrier to common carrier applications 
by applicant will have little, if any, effect upon the operations of existing 
arriers, either rail or motor. MO-114965, L. R. Cyrus Common Carrier 
Application, Nov. 18, 1955, Div. 1. 


26.70 A grant of Authority to applicant would only serve to divert 
ttafic from existing carriers whose services are adequate to meet the 
Teagonable transportation needs of the supporting shippers, to the possible 
detriment of these carriers. Denied. MO-110148, Sub 31, Transit, Inc., 
xt—Asphalt, Nov. 22, 1955, Div. 1. 
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26.71 Rights of Existing Carriers 


26.71 Existing authorized carriers are entitled to handle all ay 
traffic which they can handle adequately and efficiently in the territory 
served by them before authority can be granted to another carrier to enter 
the field. MC-111717, Sub 10, Tractor Transport, Inc., 

Iowa, Nov. 30, 1955, Div. 1. 


26.71 Existing motor carriers should be accorded the right to transport 
all traffic which under normal conditions they can handle adequately 
efficiently, and economically in the territory served by themi before a new 
operator is permitted to enter the field in competition with them. M 
Sub 42, Associated Transports, Inc., Ext.—Kansas City, Mo., Nov. 17, 19565, 
Div. 1. 


26.71 Since the time of hearing, authority has been granted to two 
opposing motor carriers, similar in part, with that here involved. These 
carriers should be given the opportunity to transport all the traffic which 
they are capable of handling. MO-105413, Sub 8, Petroleum 
Service, Inc., Ext.—Military, Kansas, Nov. 30, 1955, Div. 1. 


26.74 Motor Truck Carriers 


26.74 The proposed operation might divert from other carriers whose 
services have not been shown to be inadequate, traffic which they are 
properly entitled to transport. Denied. MC-75872, Sub 13, Boston @ 
Maine Transportation Co. Ext.—Greenfield, Mass., Nov. 23, 1955, Div. 1. 


26.74 It does not appear that a grant of authority restricted to the 
transportation of traffic originating at or destined to points beyond West 
Memphis would enable applicant to institute such a new or different opera- 


tion that it would haVe any material adverse effect upon the operations of 
the opposing motor carriers serving West Memphis. MC-102682, Sub 231, 
Hughes Transportation, Inc., Ext.—Arkansas, Dec. 6, 1955, Div. 1. 


26.74 Operation by applicant likely will result in diversion of some 
traffic from protestant, but, a grant of authority to the extent indicated will 
not adversely affect protestant or other existing carriers to any material 
degree. MC-67866, Sub 10, Film Transit, Inc., Ext.—Oklahoma City, Nov. 
17, 1955, Div. 1. 


26.76 Rail Carriers 


26.76 No appreciable amount of traffic will be diverted from protes- 
tant rail carriers, if any at all, because the proposed service will be devoted 
entirely to supplying those customers who cannot be served adequately 
by rail. MC-60041, Sub 2, Thomas B. Puryear Ext.—Delaware, Nov. 30, 
1955, Div. 1. 


26.76 Rail service has not been utilized as the used farm machinery 
must be picked up at the farms and delivered to the auction lot which is 
about 5 miles from Fairbault. A grant of authority will not affect adversely 


the opposing rail carriers. MC-114954, James Steward Common Carrier 
Application, Nov. 23, 1955, Div. 1. 


26.76 It does not appear that rail carriers will be detrimentally 
affected to any material degree, because the shipper will avail itself of rail 
service where it is available and can reasonably be used. The mere fact that 
some traffic might be diverted from the rail carriers does not warrant 
denial of an application where a shipper, to remain competitive and holds 
part of its business, must have motor service available to do so. MO-65846, 


Sub 22, Packer City Transit Line, Inc., Ext.—Fertilizer, Nov. 30, 1956, 
Div. 1. 
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26.76 The effect of a grant would be to reduce greatly the volume 
of traffic and revenue of opposing rail carriers and to the extent that their 
to the public as a whole would be materially impaired. Denied. 
MC-114870, Florida Tank Lines, Inc., Contract Carrier Application, Nov. 29, 
5, Div. 1. 
. 26.76 It does not appear that rail carriers would be adversely affected 
pecause the economy of handling carload lots impels the shipper to utilize 
mil service wherever it is feasible. MO-64982, Sub 140, Rogers Cartage 
(o., Ext.—Ficklin, Til., Dec. 5, 1955, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 


7.11 Granted 
Atchison, Topeka & Santa Fe Ry. Co. 
F. D. 19046, Nov. 28, 1955 
Great Northern Ry. 
F. D. 18992, Dec. 6, 1955 


27.2 Motor Bus Operations 


77.21 Granted 
McNaughton Automotive Limited, MC-114824, Nov. 30, 1955 
271.22 Denied 
Brunswick Transportation Co., Inc., MC-109495 
Sub 5, Charter Operations, Nov. 22, 1955 
Carolina Coach Co., MC-13300 
Sub 56, Brookneal and Naruna, Va., Nov. 22, 1955 
Hagey, Gerald S., MC-745 
Sub 3, Special Operations, Nov. 30, 1955 


27.3 Motor Truck Common Carrier Operations 
7.81 Granted 
Adam, Armand H., MC-114517, Nov. 28, 1955 
Axtel, Dean S., MC-35624 
Sub 9, Nov. 29, 1955 
Ball Bros. Trucking Co., MC-58311 
Sub 12, Sulphur Industry, Nov. 29, 1955 
Bell Transportation Co., MC-107322 
Sub 78, Sulphur Industry, Nov. 29, 1955 
Blodgett Uncrated Furniture Service, Inc., MC-35890 
Sub 7, Seven States, .... M.C.C. ...., Nov. 23, 1955 
Breton, Lewis, MC-114865, Nov. 30, 1955 
C & H Transportation Co., Inc., MC-83539 
Sub 15, Sulphur Industry, Nov. 29, 1955 
Chambers, Walter M., MC-107002 
Sub 70, Asphalt, Dec. 6, 1955 
agg? egg and Glenn Bloodworth, MC-114738, Nov. 18, 
5 
Clark, William S., MC-29490 
Sub 3, Vandyke, Pa., Dec. 7, 1955 
Combs Truck Line, Inc., MC-105488 
Sub 35, Sulphur Industry, Nov. 29, 1955 
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Cox, Zola M., et al., and Genevieve C. Crowley, MC-41610 
Sub 11, Sulphur Industry, Nov. 29, 1955 
Crown Transport, Inc., MC-115208, Nov. 21, 1955 
Cyrus, L. R., MC-114965, Nov. 18, 1955 
Davis, Wade E., MC-111397 
Sub 10, West Memphis, Ark., Nov. 23, 1955 
Sub 13, Kuttawa, Ky., Dec. 5, 1955 
Delta Motor Line, Inc., MC-105957 
Sub 36, Louisiana Points, Nov. 18, 1955 
Duluth, South Shore and Atlantic R. Co., MC-114835, Nov. 21, 
1955 
Farmer, E. L., and Co., MC-110817 
Sub 5, Sulphur Industry, Nov. 29, 1955 
Fawley Motor Lines, Inc., MC-111402 
Sub 8, Feeds, Nov. 21, 1955 
Felty, Harold M., MC-115181, Nov. 21, 1955 
Film Transit, Inc., MC-67866 
Sub 10, Oklahoma City, Nov. 17, 1955 
Frozen Food Express, MC-108207 
Sub 34, Bakery Goods, Dec. 6, 1955 
Gas, L. P., Motor Carrier, Inc., MC-113210, Nov. 30, 1955 
Groendyke Transport, Inc., MC-111401 
Sub 58, New Mexico, Oklahoma and Texas, Nov. 22, 1955 
Hart, Gordon, MC-106233 
Sub 6, Memphis, Tenn.-Dexter, Mo., Nov. 17, 1955 
Hatch, W. S., Co., MC-109689 
Sub 22, Caustic Soda—Clark Co., Nev., Dec. 6, 1955 
Hill & Hill Truck Line, Inc., MC-107678 
Sub 18, Sulphur Industry, Nov. 29, 1955 
Holloway Transfer Co., Inc., MC-112914 
Sub 7, Bowden, Ga., Nov. 18, 1955 
Hughes, Joe D., Inc., MC-93318 
Sub 9, Sulphur Industry, Nov. 29, 1955 
Hughes Transportation, Inc., MC-102682 
Sub 231, Arkansas, Dec. 6, 1955 
Hulcher, Adolph E., MC-69981 
Sub 8, Illinois, Nov. 22, 1955 
Jeffries, H. J., Truck Line, Inc., MC-113459 
Sub 8, Sulphur Industry, Nov. 29, 1955 
Jones, Roy L., MC-4964 
Sub 21, Sulphur Industry, Nov. 29, 1955 
Kofman’s, MC-1103 
Sub 10, Aluminum, Nov. 22, 1955 
Lahn Transportation, MC-75527 
Sub 13, Williamstown, Nov. 25, 1955 
Marks, J. H., Trucking Co., MC-109101 
Sub 4, Sulphur Industry, Nov. 29, 1955 
McAlister, Alton Leander, MC-43867 
Sub 12, Sulphur Industry, Nov. 29, 1955 
McAlister, E. D., MC-106069 
Sub 5, Sulphur Industry, Nov. 29, 1955 
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, O. H., MC-23618 
Sub 7, Sulphur Industry, Nov. 29, 1955 
McClatchy, C. V. and D. A. McClatchy, MC-93439 
Sub 4, Sulphur Industry, Nov. 29, 1955 
McCormack, T. I., Trucking Co., Inc., MC-52458 
Sub 130, Virginia, Dec. 7, 1955 
Sub 131, West Virginia, Dec. 7, 1955 
Mercer, Mrs. T. E., George E., and Mrs. Irene Compton, MC- 
106407 
Sub 12, Sulphur Industry, Nov. 29, 1955 
Miller Motor Line of North Carolina, Inc., MC-110698 
Sub 45, Waynesboro, Va., Nov. 22, 1955 
Sub 46, Animal Fats, Nov. 18, 1955 
Nelson, George E., MC-7439 
Sub 1, Six States, .... M.C.C. ...., Nov. 18, 1955 
Northern Haulers Corporation, MC-61755 
Sub 16, Paper, Nov. 22, 1955 
Northern Tank Line, MC-52869 
Sub 43, Minnesota, Nov. 22, 1955 
Petroleum Transport Service, Inc., MC-105413 
Sub 8, Military, Kans., Nov. 30, 1955 
Quick, Jerry S., MC-111876 
Sub 2, Common Carrier Application, Nov. 22, 1955 
Railway Express Agency, Inc., _ 66562 
Sub 1224, Rumford, .... a aho » Nov. 23, 1955 
Sub 1234, Fairview, Pa., .... M.C.C. » Nov. 23, 1955 
Sub 1235, Painesville, Ohio, .... M. C. C. ...., Nov. 23, 
1955 
Rogers Cartage Co., MC-64932 
oe oud 140, Ficklin, Ill., Dec. 5, 1955 
Rogers, R. L., H. L., and H. L., Jr., MC-110687 
Sub 8, Sulphur Industry, Nov. 29, 1955 
Romans, John Jack, MC-68539 
Sub 1, Plaster Products, Nov. 29, 1955 
Rose, J. H., Truck Line, Inc., MC-13250 
Sub 59, Sulphur Industry, Nov. 29, 1955 
Schneider, Rose F. and Harry Schneider, MC-35541 
Sub 11, Meat and Dairy Products, Dec. 7, 1955 
Service Trucking Co., Inc., MC-75185 
Sub 210, Landover, Md., Nov. 23, 1955 
Shipley Transfer, Inc., MC-30887 
Sub 53, Latex, Nov. 30, 1955 
Sub 59, North Bergen, N. J., Dec. 5, 1955 
Shoemaker Brothers, Inc., MC-30244 
Sub 9, Aluminum, Nov. 22, 1955 
Southern Pacific Transport Co., MC-30319 
Sub 47, Kerrville, Texas, Dec. 5, 1955 
Southwest Oilfield Transportation Co., MC-106623 
Sub 7, Sulphur Industry, Nov. 29, 1955 
Sprofera, Philip, MC-114768, .... M. C. C. ....., Dec. 2, 1955 
Steward, James, MC-114954, Nov. 23, 1955 
Stidham, O. M., N. M., and A. E. Mankins, MC-55902 
Sub 8, Sulphur Industry, Nov. 29, 1955 
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Stone, Van, MC-103066 
Sub 7, Sulphur Industry, Nov. 29, 1955 
Stroud, J. C. and W. V., MC-108585 
Sub 3, Sulphur Industry, Nov. 29, 1955 
Trailway Van Lines, Inc., MC-46990 
Sub 5, New York Points, Dec. 7, 1955 
Van Zile, William E., MC-105320 
Sub 21, Harrisburg, Pa., Nov. 18, 1955 
Wade, LeRoy L. & Son, MC-108375 
Sub 1, Heavy Hauling—25 States, .... M. C. C. - 3 
21,1955. On reconsideration, 62 M. C. C. 832 modified, 
Walker, B. F., Inc., MC-74321 
Sub 17, Sulphur Industry, Nov. 29, 1955 
Woods, Walter, MC-108890 
Sub 2, South Dakota, Dec. 5, 1955 
Wright Motor Lines, Inc., MC-114364 
Sub 12, Canned Goods and Sugar, Nov. 23, 1955 
Younger Brothers-J. M. English Truck Lines, Inc., MC-106509 
Sub 13, Sulphur Industry, Nov. 29, 1955 
27.32 Denied 
Allum, Bill M. and John P. Allum, MC-115005 
Machinery, Nov. 22, 1955 
Arizona Express, Inc., MC-23980 
Sub 9, Class A and B Explosives, Nov. 22, 1955 
Asbury Transportation Co., MC-23939 
Sub 78, Tacoma, Wash., Nov. 22, 1955 
Ashley Transfer & Storage Co., Inc., MC-115069, Nov. 21, 1955 
Associated Transports, Inc., MC-30378 
Sub 42, Kansas City, Mo., Nov. 17, 1955 
Ballard, James O., MC-97556 
Sub 2, Indiana, Nov. 29, 1955 
Beard-Laney, Inc., MC-25708 
Sub 12, Oconee County, S. C., Nov. 29, 1955 
Boston & Maine Transportation Co., MC-75872 
Sub 13, Greenfield, Mass., Nov. 23, 1955 
Commercial Oil Transport, MC-112020 
Sub 8, Animal Fat, Dec. 5, 1955 
Darling Freight, Inc., MC-46280 
Sub 30, Rhinelander, Wis., Nov. 28, 1955 
Ferris & Rossborough, Inc., MC-1024 
Sub 8, Army Vehicles, .... M. C. C. , Dec. 5, 1955 
Floyd & Beasley Transfer Co., Inc., MC-18088 
Sub 20, Boaz, Ala., Nov. 28, 1955 
Gibbon, Earl Clarence, MC-102567 
Sub 43, Liquid Petroleum Wax, Nov. 22, 1955 
Gulf Southwestern Transportation Co., MC-106379 
Sub 23, Nevada, Nov. 18, 1955 
Lahotski, Stephen, MC-111777 
Sub 8, Scranton-Hrie, Pa., Nov. 22, 1955 
Masters Fast Freight gaa Inc., — 
Sub 5, Army Vehicles, . _M. C. C. , Dec. 5, 1955 
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Mauer, W. Don, MC-9140 
Sub 5, Nebraska, Nov. 22, 1955 
McCord, Buford P., MC-111968 
Sub 1, All Points, Nov. 17, 1955 
cLean Trucking Co., MC-31389 
Mclesub 89, North Carolina, Nov. 18, 1955 
Express, Inc., MC-67818 
Sub 51, Fertilizer, Nov. 15, 1955 
Midwest Motor Express, Inc., MC-2153 
Sub 20, North Dakota, Nov. 18, 1955 
Mohawk Motor, Inc., MC-77404 
Sub 4, Ohio, Nov. 18, 1955 
Pacific Intermountain Express Co., MC-730 
Sub 46, Nimbus, Calif., Dec. 2, 1955 
Penn Dixie Lines, Inc., MC-110190 
Sub 19, Rice, .... M. C. C. ...., Nov. 21, 1955 


Pierre Truck Line, MC-97738 

Sub 2, Common Carrier Application, Nov. 17, 1955 
Transit, Inc., MC-110148 

Sub 31, Asphalt, Nov. 22, 1955 
Watson Bros. Transportation Co., Inc., MC-70451 

Sub 107, Sidney, Nebr., Dec. 2, 1955 
Wenglikowski, Casmer E. and Edward D. Wenglikowski, MC- 

113984 

Sub 1, Fort Wayne, Dec. 7, 1955 
Wetz, R. O., MC-31438 

Sub 6, Phoenix, N. Y., Nov. 21, 1955 
Williams, Howard R., MC-573 

Sub 36, Tacoma, Wash., Nov. 22, 1955 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
Battle, Lavon, MC-101737 
Sub 2, Contract Carrier Application, Nov. 29, 1955 
Brower, Glenn, MC-8957 
Sub 2, Waste Materials, Dec. 5, 1955 
Ecoff Trucking, Inc., MC-109451 
Sub 23, Ft. Wayne, Ind., Nov. 30, 1955 
Sub 24, Cincinnati, Ohio, Nov. 30, 1955 
Sub 26, Hartsdale, Ind., Nov. 30, 1955 
Hagler, J. C., Jr., and T. W. Hagler, MC-86238 
Sub 13, Georgia-North Carolina-South Carolina, Nov. 30, 
1955 
Jarrell, Arthur B., MC-19917 
Sub 1, Norfolk, Va., Dec. 6, 1955 
Kirk, Jesse, Jr., MC-111008 
Sub 4, Weeks, Dec. 6, 1955 
Sub 5, Winnfield, La., Nov. 21, 1955 
Monkem Company, Inc., MC-107272 
Sub 10, Military, Kans., Dec. 7, 1955 
Packer City Transit Line, Inc., MC-65346 
Sub 22, Fertilizer, Nov. 30, 1955 
Provost Cartage, Inc., MC-115111, Nov. 30, 1955 


Puryear, Thomas B., MC-60041 
Sub 2, Delaware, Nov. 30, 1955 
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Stanford Trucking Co., MC-111794 
Sub 2, Findlay, Ohio, Nov. 25, 1955 27.41 
27.42 Denied 9.50 6 
Brooks, T. T., MC-114614 29.5 
Sub 2, Tuscaloosa, Ala., .... M.C. C. ...., Nov. 18, 1955 a4 realt of 
Curtis, Joseph & Sons, MC-114950, Nov. 30, 1955 214 enue 
Ecoff Trucking, Inc., MC-109451 enna 
Sub 21, Kokomo, Ind., Nov. 30, 1955 27.42 Me 19646, » 
Florida Tank Lines, Inc., MC-114870, Nov. 29, 1955 21.43 
Tractor Transport, Inc., MC-111717 
Sub 10, Cedar Rapids, Iowa, Nov. 30, 1955 27.4) jy 091 ( 
Walker, E. D., MC-115079, Dec. 5, 1955 27.43 Bal 
27.7 Brokerage Bal 
27.71 Granted 
Madison Tours, Inc., MC-12611, Nov. 21, 1955 21.11 Chi 
29. Abandonment Gre 
29.2 When Granted 
29.20 Generally Mi 
29.20 The operation of a segment of a line of railroad at a loss is Or 
drain upon system revenues and the weak member should be discarded it 
public convenience and necessity permit, in order to avoid wasteful opera- 
tions and to strengthen the system operations. F. D. 18646, Re 
Pacific R. Co. Trustee Abandonment, Dec. 2, 1955, Div. 4. 
29.3 Determination of Earnings 
29.31 Revenues 
29.31 A mileage prorate is ordinarily considered to be the maximun 
applicable credit when the overhead traffic is to be retained by the carrier, 
275 I. C. C. 810; 295 I. C. C. 31, 62. KF. D. 18646, Missouri Pacific R. Co, 31-22 
Trustee Abandonment, Dec. 2, 1955, Div. 4. 31 
29.88 Depreciation ea 
29.33 Road property depreciation has been held not to be an out-ol- & i998, 
pocket expense. F. D. 19023, Baltimore & Eastern R. Co. Abandonment, 
Nov. 18, 1955, Div. 4. 
29.4 Economic Effect 
29.40 Generally $3.12 
29.40 The fact that a town would lose its agent and three or four Cc 
section hands, as residents, and be deprived of tax revenues now received 
from the property, have little, if any, bearing on the transactions and are 
far outweighed by economic reasons favorable to the proposal. F. D. 18992, 
Great Northern Ry. Co., et al., Acquisition, etc., Dec. 6, 1955, Div. 4. N 
29.45 Employees 
29.45 The Railway Labor Executives’ Association and the applicatt § gig 
entered into a stipulation that, in the event the abandonment sought is J 
authorized, the same conditions for the protection of employees as were 
prescribed in 257 I. C. C. 700 may be imposed. Certificate will include, 
by reference, the stipulated conditions. F. D. 19069, Chicago & N. W. Ry: 
Co. Abandonment, Dec. 9, 1955, Div. 4. 98.21 





To same effect: 


Missouri Pacific R. Co. Trustee Abandonment, F. D. 18646, Dec. 2, 1955, 
Div. 4. 
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29.5 Balance of Convenience 


29.50 Generally 

29.50 Whatever damage or inconvenience shippers might suffer as a 
result of the abandonment of the line would be insignificant compared to the 
igses being incurred by the applicant in the operation of the line. The 
continued operation of the line will, therefore, impose an undue and un- 
burden upon the applicant and upon interstate commerce. F. D. 


19646, ‘Missouri Pacific R. Co. Trustee Abandonment, Dec. 2, 1955, Div. 4. 
29.9 Disposition of Applications 


tim Eastern Railroad 
F. D. 19023, Nov. 18, 1955. 8.05 miles 


Baltimore & Ohio Railroad Co. 

F. D. 18953, Dec. 1, 1955. 22.2 miles 
Chicago & North Western Ry. Co. 

F. D. 19069, Dec. 9, 1955. 10.65 miles 


Great Northern Ry. Co. 
F. D. 18992, Dec. 6, 1955. 61.68 miles 


Missouri Pacific R. Co. 
F. D. 18646, Dec. 2, 1955. 9.67 miles 


-Washington Railroad & Navigation Co. 
F, D. 19067, Nov. 18, 1955. 6.58 miles 


ading Co. 
F. D. 19057, Nov. 30, 1955. 1498 feet 
3. FINANCE 
31. Jurisdiction 
31.2 Non-Negotiable Obligations 


$1.22 Conditional Sales 

$1.22 Conditional sale agreements are not “securities” under section 
’%0a and application to assume obligation and liability in respect of such 
agreements dismissed for want of jurisdiction. 233 I. C. C. 359. FE. D. 
19028, Chicago Great Western Ry. Co., et al., Reincorporation, Nov. 18, 1955. 


33. Purpose of Issues 
33.1 Acquisition of Equipment 


83.12 Equipment Trust Certificates 


Chesapeake & Ohio Ry. Co. 
F. D. 18988, Nov. 22, 1955. Annual cost 3.17 percent 


Chicago, Rock Island & Pacific R. Co. 
F. D. 19074, Nov. 28, 1955. Annual cost 3.15 percent 


Northern Pacific Ry. Co. 
F. D. 19134, Dec. 12, 1955. Annual cost 3.36 percent 
8318 Notes 
Johnson Motor Lines, Inc. 
F. D. 19099, Dec. 7, 1955 
33.2 Additions & Betterments 


8321 Railroad Acquisition or Extension 
Delaware & Hudson R. Corp. 
F. D. 18967, Note, Dec. 6, 1955 
Spokane International R. Co. 
F. D. 19077, Securities, Nov. 18, 1955 
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tine 
33.3 Working Capital 35.9! 

33.30 Generally sation to’ 
Federal Barge Lines, Inc. connectio: 

F. D. 19093, Notes, Nov. 22, 1955 30.3) fy 16483, TI 

33.4 Refinancing pet. 8, : 

$3.48 Railroad Pat 
Spokane International Railroad Co. atest’ 

F. D. 19077, Securities, Nov. 18, 1955 38.43 IB eanization 

33.45 Motor Truck not comp’ 
Johnson Motor Lines, Inc. the nes 

F. D. 19099, Notes, Dec. 7, 1955 8.45 Bi Reore 

883.46 Water Carrier 35.9! 
Federal Barge Lines, Inc. that the 





F. D. 19093, Notes, Nov. 22, 1955 


33.5 Issues Incident to Unification 
$3.51 Railroad 
Chicago Great Western, Inc. 
F. D. 19029, Securities, Nov. 18, 1955 
33.58 Motor Truck 
Consolidated Freightways, Inc. 
F. D. 18938, Stock, Dec. 7, 1955 
Western Truck Lines, Ltd. 
F. D. 18628, Stock, Nov. 28, 1955 33.53 


- 33.6 Recapitalization 




























83.61 Railroad 
Western Maryland Ry. Co. 
F. D. 19088, Stock, .... M.C. C. ...., Nov. 22, 1955 33.61 
33.9 Stock Dividends or Splits 
83.93 Motor Truck 
Mid-States Freight Lines, Inc. 
F. D. 19130, Stock, Dec. 9, 1955 33.93 
35. Corporate Reorganization 


35.9 Consummation 
























35.99 Allowances 


35.99 While creditors are entitled to protect their interests and de 
serve compensation for services and reimbursement of expenses in preserv- 
ing the debtor’s estate, it is improper to award full time compensation for Mp reasor 
overlapping services. Allowances from the debtor’s estate are proper only 
to the extent that services contribute to reorganization and benefit the estate. 
F. D. 18170, Florida East Coast Ry. Co. Reorganization, Nov. 29, 1955, 
Div. 4. 


35.99 Amounts for expenses of officers for attending court hearings 
not allowed, where the record does not show that such officers participated 
in the hearings or for what purposes conferences were held. 

The debtor’s estate should not be charged with the purchase of more 
than one copy of a particular transcript for each party. 

Claims not allowed where no showing has been made that the expendi- 
tures would benefit the debtor’s estate or were reasonably necessary. 

Luncheon conference expenses are not deemed a proper charge against 
the debtor’s estate. F. D. 13170, Florida East Coast Ry. Co. Reorganization, Bp» syst 
Nov. 29, 1955, Div. 4. 
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35.99 Upon petitions, maximum limits of final allowances of compen- 
ation for services rendered and reimbursement of expenses incurred in 
connection with the debtor’s reorganization proceedings, approved. F. D. 

C. 


19483, The Long Island Railroad Co. Reorganization, .... I 
pec. 8, 1955, Div. 4. 


35.99 The test of compensability of services lies in the benefit derived 
fom them by the debtor’s estate or their contributive value to the successful 
aimination of the proceedings, including the working out of a plan of reor- 

ization. Services rendered for the protection of the public interest are 
sot compensable from the debtor’s estate, but if they meet the above test, 
he fact that they may have been rendered primarily for such purpose does 
wot make them non-compensable. F. D. 16483, The Long Island Railroad 
(o, Reorganization, .... I. C. C. ...., Dec. 8, 1955, Div. 4. 


35.99 Sub-section (c) (2) of Section 77 provides, among other things, 
that the judge shall confirm the appointment of such legal counsel for the 
trustees Of the debtor as they shall select who shall receive only such com- 

nsation from the estate of the debtor as the judge may allow within such 

maximum limits as may be approved by the Commission as reasonable. 
Although petitioners were employed prior to the institution of proceedings 
for the same purpose, to compromise New York City taxes, their work for 
the trustees was not so connected with normal operation of the business of 
the debtor as to be excluded from sub-section (c) (2). F. D. 16483, The 
long Island Railroad Co. Reorganization, .... I. C. C. ...., Dec. 8, 1955, 
Div, 4. 


C. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
4.12 Freight Cars 


41.12 Per diem charges of $1.75 before May 1, 1952, $2 from May 1, 
12 to August 1, 1953, and $2.40 thereafter for the use of railroad-owned 
freight cars when on the lines of rail carriers other than their owners, found 
ot in excess of reasonable compensation. No. 31358, Chicago, Burlington 
# Quincy R. Co. v. New York, S. & W. R. Co., .... I. ©. GC. ...., Oct. 17, 
1955, Commission. 


45. Allowances 


45.1 Terminal 
1i Pick-Up & Delivery 


45.11 Shippers who deliver their goods in lieu of pick-up are entitled 
reasonable compensation. 231 U. S. 274, and 64 M. C. C. 163. Section 
225 provides that such allowance shall be no more than is just and reason- 
le. The proposed increase from 5 to 10 cents per hundred pounds found 
awiul on a showing that it is lower than cost of respondent, shipper or 
al cartage companies. I & S M-4966, P. U. & D. Allowance—Dixie Ohio 
aiss.. me ©. OC. ...., Doe. 1, 1966, Div. 3. 


46. Safety 


46.5 Train Control 
Generally 
46.50 Upon further hearing, petition to discontinue automatic train 


system, denied. No. 18418, Automatic Train Control Devices, The New 
lek 0. & St. L. R. Co., ....1.C. C. ...., Dec. 6, 1955, Div. 3. 
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5. RATE STRUCTURE 
52. Freight Classification 


52.0 Generally 
52.08 Use of Article 


52.03 While an article may not be classified according to its use, eo. 
sideration of the use is of value in determining its character while in tr; 
and the transportation character of an article having but a single Utility 
is defined by that use. MC-C-1467, Modine Mfg. Co. v. National 
Corp., .... M.C.C. ...., Nov. 16, 1955, Div. 2. 


52.08 Description of Article 


52.08 Since the commodity rate tariffs are governed by the classifi: 
tion, the classification is a part of the commodity tariff. Accordingly, , 
commodity tariff description to take an article out of the classification mug 
be so specific that there can be no question that the commodity tariff ip. 


engine parts.’’ However, in its governing classification, radiator cores were 
separately indexed and were not grouped with any other article, and hence 
were not internal combustion engine parts within the commodity rate tarift, 
This conclusion is not inconsistent with the Grosjean doctrine. 89 I. C.¢, 
395, 396. MOC-C-1467, Modine Mfg. Co. v. National Carl ee. 
M.C. C. ...., Nov. 16, 1965, Div. 2. 


~" 53. Rate Adjustments 


53.2 Rate Groups 
53.20 Generally 


53.20 Grouping of points of origin and destination may be resorted 
to merely for convenience and simplicity in rate publication. 165 I. C.¢. 
561. Upon further hearing, findings in 292 I. C. C. 179 modified to perm 
establishment of destination rate groups in lieu of the distance basis pre 
viously prescribed (281 I. C. C. 385) on portable wooden houses and acces 
sories, west of the territory for which class rates subject to the uniform 
classification were prescribed. No. 30957, National Homes Corp. v. Abilene 

a. iy. On, .... LC. C. .+2, Ses 20, teen, aur. 2. 


53.4 Commodity Rates 


53.40 Generally 


53.40 No evidence was presented which would justify the establisl 
ment of commodity rates higher than class rates. Proposed rates found 
shown to be just and reasonable. I & S M-4945, Commodity Rate Redu 
tions—Middle Atlantic, .... M. C. C. ...., Nov. 17, 1955, Div. 3. 


53.7 Minimum Weights 
53.70 Generally 


53.70 No special justification was attempted for maintenance of 
minimum weights greater than those in the classification. Upon furth 
hearing, finding prescribing minimum weights in prior report modified. 
a tee Homes Corp. v. Abilene & 8S. Ry. Co., .... 1. 0. ©. «++ 

ov. 10, 1955. 
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54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 
44.12 Rail & Motor Carrier 


54.12 Joint motor-rail rates may be established through either a 
tariff publication by the motor carrier or the rail carrier; a tariff in which 
the motor carrier or the rail carrier concurs; or a tariff published by an agent 
for either the rail carrier or the motor carrier, or as agent for both. No, 
31586, Truck Trailers On Flat Cars—Utah, Idaho, Oregon and Washington, 
4.1.0. C. ...., Nov. 25, 1955, Div. 2. 


54.12 Although the motor carriers performing the substitute service 
are not listed in the tariff as participating carriers as such, they are listed 
as motor carriers performing substitute service from and to points on the 
lines of the respondent under proper concurrences. The tariff provides 
joint rail-motor rates. Respondent will be expected to correct the tariff 
s as to show that the motor carriers “participate” therein to the extent 
that they provide substitute service. No. 31586, Truck Trailers On Flat 
(ars—Utah, Idaho, Oregon and Washington, .... I. C. C. ...., Nov. 25, 
1955, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
3.01 Right to Meet Competition 


55.01 It is fundamental that carriers may reduce their rates to meet 
competition, provided that the reductions are not below a minimum reason- 
able level and they do not create undue preference or prejudice. 251 
LC. C. 267; 238 I. C. C. 121. The protestants have shown a reasonable 
probability that the proposed reductions would create unlawfulness of the 
latter type. I & S 5269, Iron and Steel to Iowa, Minnesota, Michigan, and 
Wisconsin, .... I. C. C. ...., Nov. 21, 1955, Commission. 


55.01 Neither truck nor water competition justifies rate adjustments 
which will cause undue preference and prejudice, 256 I. C. C. 167, nor is 
sich unlawfulness justified by the existence of greater carrier competition 
tosome points than to other points, 266 I. C. C. 495. In the absence of 
aclear showing of dissimilar carrier competitive conditions, vacation of 
section 3 findings is not warranted. I & S 5269, Iron and Steel to Iowa, 
Mimesota, Michigan and Wisconsin, .... I. C. C. ...., Nov. 21, 1955, 
Commission. 


5.04 Market Equalization 


55.04 Transshipment rates from the southern mines to Baltimore 
should bear substantially the same relation to the corresponding pre- 
sribed track-delivery rates as do the respective rates from the northern 
fields to Baltimore. Rates from the northern fields were prescribed so that 
the transshipment rates at Baltimore reflect a basic 25-cent differential 
ier the corresponding track-delivery rates. No. 31589, Pocahontas Fuel 


Inc. v. Norfolk & Western Ry. Co., .... I. C. C. ...., Nov. 16, 1955, 
iv. 2, 


55.04 The proposed rate is designed to permit competition of St. Louis 
it market, and appears to be compensatory and no lower than necessary to 
attract the traffic. The respondents have the right to initiate rates within 
the zone of reasonableness in an effort to obtain desired traffic over their 
wn lines. 289 U. S. 627, 636. I & S 6390, Coke (Fortified), St. Louis 
to Red Wing, Minn., .... I. C. C. ...., Dec. 1, 1955, Div. 3. 
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55.06 Disruption of Rate Structure 


55.06 Notwithstanding petitioners’ assurances that they would study 
the effect of such reductions as might be initially made, if the section ; 
findings were vacated, upon destinations to which present levels are main. 
tained, and subsequently adjust the latter levels if circumstances warray 
it is by no means certain that adjustments would or could be made in 
sufficient time to avoid irreparable injury. I & S 5269, Iron and Stee } 
Iowa, Minnesota, Michigan, and Wisconsin, .... I. C. C. ...., Noy, 9 
1955, Commission. { 


55.1 Reduced Rates to Meet Competitive Rates 
55.11 Rail v. Motor Carrier 


55.11 The respondents must maintain on this traffic rates somewhat 
lower than those of the motor-carrier protestants if they are to retain 
of the traffic, in view of the faster service by motor carrier and of the saving 
to the shipper resulting from the loading and unloading by the carrier op 
such movements. I & S 6335, Paint—Between Houston and New Orleans, 
oivee aiWe Oe «c.cceg Ms, By SEEM, ms. Bs 


55.11 Upon further consideration, in the light of the Commission; 
decision in 296 I. C. C. 219 dealing with the compensatory character of the 
rates there in issue, concluded that the proposed reduction in split pick-up 
charge from $14.25 to $10.00 will have little effect upon the earnings 
derived from through charges including the pick-up charge and is no lower 
than necessary to meet the existing competition. 

Trailers On Flat Cars—Delaware, L. & W. R. Co., .... 
5, 1955, Div. 3. 
55.12 Rail v. Water Carrier 

55.12 Proposed reduced all-rail rate of 195.5 cents, minimum 50,000 
pounds, is to enable respondents to meet an intercoastal steamship port-to 
port rate of 158 cents, minimum 20,000 pounds. Comparable over-all expense 
by water totaled 198.95 and 210.5 cents from two representative origins. 
Water transportation on this traffic has certain inherent disadvantages, 
There is a longer time in transit, and since the products are packed in paper 
bags, the additional handling and rehandling results in greater risk of 
damage. It seems clear that the proposed rate is lower than necessary to 
meet existing competition. I & S 6398, Gums and Resins—East to Pacific 
Cont, .... C.'C. ...., Dae. &, 1966; Diy. 3. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 The respondents have not shown that the proposed rates o 
leather are necessary to permit motor carriers to share fairly in the trafic. 
I & S M-4945, Commodity Rate Reductions—Middle Atlantic, .... M. C.¢. 

..-, Nov. 17, 1955, Div. 3. 


55.14 The record is not convincing that rates as low as those proposed 
are necessary to meet competition. I & S M-4688, Commodities, Central & 
Eastern Points to Pacific Coast, .... M. C. C. ...., Nov. 22, 1955, Div. 3. 


55.2 Destructive Competition 
55.20 Generally 


55.20 No injury is shown to the complainants, so-called irregular air 
plane operators, from the procedures and practices complained of. They 
presented no evidence as to their financial situation in general. In thes 
circumstances, it cannot be said that the procedures and practices of the 
defendant rail carriers, whereby they accord to the United States military 
personnel, fares more than 10 per cent lower than standard fares, under 
authority of section 22 of the Act, constitute unfair or destructive co- 
petitive practices. No. $1451, All American Airways, Inc. v. Abilene 4 
S. Ry. Co., et al., .... I. C. C. ...., Nov. 28, 1955, Div. 2. 
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55.20 “* * * A competitive-rate reduction which is harmful to all 
the carriers affected is contrary to the national trunsportation policy of 
fostering among other things, sound economic conditions in transportation 
and among the several carriers, 258 I. C. C. 771, 775; of preserving the 
ipherent advantages of each mode of transportation subject to the Act; 
and of encouraging the maintenance of charges without destructive com- 
petition, 284 I. C. C. 75.” 293 I. C. C. 578, 582. I & S 6365, Food Mixers 
—Racine, Wis., to Pacific Coast, .... I. C. C. ...., Dec. 2, 1955, Div. 2. 


55.21 Rail Water 

55.21 The proposed proportional rail rate of $6.65, minimum 40 tons, 
js one cent higher than protestants combination, 42-cent drayage charge 
and $6.22 barge rate, minimum 500 tons. The same local rail rate is 
applicable beyond. It was established by shipper testimony that a portion 
of the traffic now moving solely by barge-rail will move over all-rail routes 
it the proposed rate is permitted to become effective and that faster time 
in transit is not of the essence. Found that the proposed rate would not 
result in unfair or destructive competition. I & S 6388, Pig Iron—Rock- 
wood, Tenn., to Chicago and Joliet, .... I. C. C. ...., Nov. 18, 1955, 
Div. 2. 
35.22 Rail v. Water-Truck 

55.22 The proposed rate of 50 cents was designed to meet competition 
of a trailer-loaded-on-barge service, the total charge via which is 57.35 
cents. It is clear that the barge line would be unable to compete with the 
mil service at a cost greater than that by rail. The proposed schedules 
are not shown to be just and reasonable. [I & S 6335, Paint—Between 
Houston and New Orleans, .... I. C. C. ...., Nov. 23. 1955, Div. 2. 


55.23 Rail v. Motor Carrier 


55.28 The rate level has now been cut to a point where, at least by 
mil, the proposed rates may not be above out-of-pocket cost. The rates 
om such a relatively high-grade commodity as petroleum products should 
not be permitted to gravitate to such a low level. I & S 6190, Petroleum 
Products, Chattanooga to Tennessee, .... I. C. C. ...., Nov. 29, 1955, 
Div. 3. 


35.24 Motor Carrier 


55.24 The respondent intends by this proposal to introduce a new 
combination barge-truck service at rates generally lower than existing 
interstate levels. Proposed proportional truckload rates found not shown 
t0 be just and reasonable. I & S M-6217, Sugar—Ex Barge—Cairo to 
Illinois and Indiana, .... M. C. C. ...., Nov. 16, 1955, Div. 3. 

55.24 Protestant rail carriers are moving the traffic on rates ranging 
fom 5 to 22.7 cents higher than the proposed reduced rates, which would 
divert most or all of the traffic to respondents who failed to show that the 
proposed rates are no lower than necessary to permit them to compete 
fairly for the traffic. Found that the proposed rates constitute a destruc- 
tive competitive practice in contravention of the national transportation 
wlicy. I & S M-6363, Freight, All Kinds—East to Georgia and Louisiana, 
am. ©. C, ...., Nov. 7, 1966, Div. 3. 


55.3 Rate Parity 
682 Prescribed 


55.32 Rates prescribed for the transportation of freight, all kinds, 
in mixed truckloads, no lower than rail rates on all commodities when in 
mixed carloads. MC-C-1810, Merchandise—Between Chicago and Cincinnati, 
Indianapolis, .... M. C. C. ...., Nov. 4, 1955, Div. 1. 
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55.32 Now that respondent provides service equal to that of {ts 
competitors, there appears to be no further need for a rate advantage such 
as that formerly maintained. There is no indication that the responden 
would not have a fair opportunity to participate in this traffic at rates equal 
to those of its competitors, and thus no sound reason appears for rates 
lower than those of the competitors. I & 8 6865, Food Mixers—Racine 
Wis., to Pacific Coast, .... I. C. C. ...., Dec. 2, 1955, Div. 2. 


55.5 Minimum Weights 
55.50 Generally 


55.50 There is no justification for a reduction in the present rajj 
minimum of 40,000 pounds to 30,000 pounds, since the average loading by 
rail is far above that minimum. I & S 6835, Paint—Between Houston and 
New Orleans, .... I. C. C. ...., Nov. 28, 1955, Div. 2. 


55.6 Rate Differentials 
55.61 Motor Carrier Over Rail 


55.61 The record contains no evidence as to the relative advantages 
and disadvantages, if any, of rail and motor carrier service, or as to the 
value of either type of service to the interested shippers, on this traffic, 
Shippers used rail service at lower rates than motor rates for 2 years, and 
thereafter, when the rates were made the same, they continued to use raj] 
service for about 8 months before changing to motor carrier service. There 
is no information as to whether or not this change was motivated by advan- 
tages in motor carrier service or for some other reason. Thus, it cannot 
be determined from the evidence whether a differential in the rail rates is 
required to enable the railroad effectively to compete with the motor car- 
rier for the traffic. I & S 6190, Petroleum Products, Chattanooga to 
Tennessee, .... I. C. C. ...., Nov. 29, 1955, Div. 3. 


65.61 The 40,000-pound carload charge of $616 is equivalent to a 
rate of $1.54 per 100 pounds, 18 cents less than the proposed rate, minimum 
30,000 pounds. This is equivalent to a difference of $54 on quantities of 
30,000 pounds. In these circumstances, the proposed rate cannot be re- 
garded as lower than necessary to meet the competition. I & S M-5247, 
Liquor—Ohio, Ind., and Ky to Fargo, N. Dak., .... M. C. C. ...., Nov. 
23, 1955, Div. 2. 


55.61 The conclusion that the rates proposed are no lower than 
necessary to meet competition is motivated chiefly by the facts that the 
proposed rates are from 4 to 5.5 cents higher than the lowest rail rates, 
and that, so far as appears, the difference to the shipper or consignee in 
the terminal costs is little greater when the traffic is moved by rail carriers 
than when moved by respondents. I & S M-4827, Alcoholic Liquor— 
Central and Middlewest Points, .... M. C. C. ...., Nov. 23, 1955, Div. 2. 
(Embraced in I & S M-5247). 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Rates necessary to meet proprietary competition, when on 
a proper level, should be encouraged, but record does not make it possible 
to evaluate proprietary competition, or to determine whether the rates 
are compensatory. I & S M-6265, Packing House Products—Kansas 
Texas, .... M.C.C. ...., Nov. 4, 1955, Div. 2. 
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55.8 Compensativeness 
55.80 Generally 


55.80 In view of the general nature of the cost data and the failure 
to show distribution costs of the line-haul traffic, the evidence that the 
proposed rates are compensatory is not satisfactory. I & S 6865, Food 
Mixers—Racine, Wis. to Pacific Coast, .... I. C. C. ...., Dec. 2, 1955, 


Div. 2. 


55.80 The proposed rate and minimum would yield 40.8 cents a car- 
mile, substantially less than the earnings from all but one of 15 compared 
commodities. I & S 6385, Paint—Between Houston and New Orleans, .... 
L¢.C....., Nov. 28, 1955, Div. 2. 


55.80 Out-of-pocket costs may not be accepted as a measure of just 
and reasonable rates made over short routes of carriers in circumstances 
as these here presented. The truck-mile yields of the proposed rates would 
be less the fully-distributed costs of the principal respondent, and those 
costs, the only costs of record, are for one quarter of a year only and for 
respondents low cost equipment. The evidence is inadequate to support 
a finding that the rates are compensatory. I & S M-5770, Commodities— 
Pacific Coast to St. Paul, St. Louis and Chicago, .... M. C. C. ...., Nov. 
21, 1955, Div. 2. 


55.80 Since the record is devoid of any specific cost data relating to 
the movement, the compensatory character of the rate cannot be appraised. 
1 & 8 M-6592, Alloys, Cards, Books—Ill. and Wis. to Ohio and Pa., .... 
“uC. C. ...., Nov. 28, 1955, Div. 2. 


55.80 The yields computed by respondents are 11.7 and 11.1 mills 
aton-mile and 29.3 and 27.9 cents a car-mile, respectively. In 1953 the 
freight revenue of all class I railroads averaged 14.78 mills a ton-mile 
and 45.31 cents a car-mile and the freight operating expense was 10.19 
mills a ton-mile and 31.26 cents a car-mile. Protestants added thereto 
costs allocated to freight service for taxes, rents and fixed charges to show 
that ton-mile and car-mile costs for 1953 averaged 12.92 mills and 39.64 
cents, respectively. The average haul for all class I railroads in 1953 was 
420.66 miles. For the longer transcontinental hauls, costs are less than 
indicated for the shorter average distances. Rates held non-compensatory. 
1&8 6398, Gums and Resins—East to Pacific Coast, .... I. C. C. ...., 
Dec. 8, 1955, Div. 2. 

55.80 The lowest truck-mile revenue under the proposed rate is 53.3 
cents. In 1952, 234 carriers in the central region had average line-haul 
expense Of 47.38 cents per truck-mile. For the first quarter of 1953, the 
two carriers primarily interested in movement of this traffic averaged 49.9 
and 45.9 cents on line-haul vehicle expense per mile. Protestants showed 
that in 1952, 45 motor common carriers capable of participating in this 
traffic had system average expenses per truck-mile of slightly over 54 cents. 
The latter is an average, including both less-than-truckload and truckload 
trafic. The revenue yield under the proposed rate apparently would be 
reasonably compensatory for the transportation of truckload traffic. I &S8S 
M-5247, Liquor—Ohio, Ind., and Ky. to Fargo, N. Dak., .... M.C.C....., 
Nov. 28, 1955, Div. 2. 


55.80 The rates proposed yield from 62.1 to 65 cents a truck-mile, 
except that yields to one point were not given. Evidence as to average 
truck-mile costs of carriers operating in the Southwest of 44.2 cents a truck- 
nile affords no sufficient basis as to the cost of moving packinghouse prod- 
ucts and fresh meats, which require refrigeration. I & S M-6265, P: 

House Products—Kansas to Texas, .... M. C. C. ...., Nov. 4, 1955, Div. 2. 
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55.80 Proposed rate found compensatory by comparison of its 64,9. 
cent car-mile yield with loaded car-mile operating expenses for 1953 ‘ot 
eight respondents ranging from 23.4 to 55.8 cents and with car-mile Yields 
of 23.2 to 34.7 cents from rates on other commodities for the same distance, 
The minimum per-car yield of $340 was also compared with the average 
revenue per car in 1953 on pig iron of $152.22. I & S 6888, Pig Iron 
Rockwood, Tenn., to Chicago and Joliet, .... I. C. C. ...., Nov. 18, 1955, 


Div. 2. 


56. Demurrage & Storage 


56.2 Detention of Equipment 
56.29 Detention Short of Destination 


56.29 It is clear that the disability of the defendant had the effect of 
excluding from its pier shipments that normally would have moved thereto, 
It would be unjust and unreasonable to deprive the complainant of credits 
it normally would have earned on such shipments under the average agree. 
ment. It would be manifestly unjust to assess demurrage charges for the 
detention days for which the defendant was responsible. No. $1445, Seneca 
Coal < ews 


oo . Iron Corp. v. Baltimore & O. R. Co., C. C. ...., Dec. 7, 1955, 
lv. 2. 


56.3 Relief from Penalties 


56.30 Generally 


56.30 The purpose of demurrage is to induce the prompt release of 
cars and a shipper should not be required to pay demurrage for detentions 
beyond the power of the shipper to avoid or abate. See No. 31407 Seneca 
Coal & Iron Corp. v. Southern Ry. Co., .... I. C. C. ...., Oct. 18, 1955, 
Div. 2. No. 31445, Seneca Coal & Iron Corp. v. Baltimore & O. R. Oo., 
opis pe tle a oes op A. V6 ee 


57. Tariffs 


57.3 Interpretation 
57.86 Specific v. General Provision 


57.36 As between the general description ‘‘iron and steel automobile 
parts” and the specific description ‘‘clips, steel, n.o.i., 17 gauge or thinner” 
the latter is applicable. MO-C-1612, Kelsey-Hayes Wheel Co. v. 

Bros. Freight Lines, Inc., .... M. C. C. ...., Nov. 8, 1955, Div. 2. 


57.87 Points or Areas Covered 


57.37 Provision of a transit tariff that it would not apply to Utah 
destinations does not make it inapplicable to destinations in Kansas whose 
rates were based upon a Utah point rate by operation of an intermediate 
rule. No. $1608, Southwestern Fabricating & Welding Co. v. Alton and 
8. R., .... 1.C. C. ...., Nov. 29, 1955, Div. 2. 


57.389 Particular Provisions 


57.39 The shipments fell within two commodity descriptions: one, un- 
der the heading ‘“‘Meats” and the other, and lower, under the heading “‘Food- 
stuffs.” Since no specific packing requirements were set out in the tariff 
item naming the latter, the tariff rule that rates would apply when the 
articles are packed in any manner provided for such articles in the classif- 
cation was applicable, not the specifications under the heading “Foodstuffs.” 
MC-C-1538, Three Star Smoked Fish Co., Inc. v. Ringsby Truck Lines, Inc. 
owen ds O. GH 6s. , Ow. 6, 1966, Bev: 3. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
90.07 Past or Future Reasonableness 


60.07 Prescription of lower rates for future application over a wide 
area does not also require a finding of unreasonableness in the past. 288 
L¢. C. 125. No. $1841, Lynchburg Foundry Co. v. Baltimore & O. R. Co., 
HSs. C. , Nov. 29, 1955, Div. 2. 


90.08 Carrier Responsibility for Rate Changes 

60.08 The propriety of proposed rates should be carefully measured 
pefore they are published, and any suspended rates which their proponents 
gre not able or willing to justify should be promptly withdrawn. The Com- 
nission should not, on the one hand, be placed in a position of having to 
condemn a rate which it might have approved had all relevant facts been 
presented, nor, on the other, of devoting its energies to proceedings in which 
the material facts are not fully presented. I & S M-6265, Packing House 
products—Kansas to Texas, .... M. C. C. , Nov. 4, 1955, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
(204 Normalcy of Compared Rates 


62.04 Lower rates on compared commodities established to meet rail 
competition, while carrier competition does not exist on the considered com- 
nodities. In absence of evidence of competitive necessity and that the pro- 
posed rate would be reasonably compensatory, it has not been shown to be 
just and reasonable. I & S M-6409, Ironing Board Pads and Covers— 
Mississippi to Ohicago, .... M. C. C. » Nov. 16, 1955, Div. 2. 


62.3 Rough Products of Mines 
(281 Ooal & Coke 


62.31 The proposed rate on fortified coke, minimum 1,000 tons, is 
wa parity with the compared rate on coal, minimum 800 tons, which in- 
dudes absorption of 15 cents a ton at —- for loading. Fortified coke 
ads more heavily than aaeery coke. I & S 6390, Coke (Fortified), 
§. Louis, Mo., to Red Wing, Minn., .... M. C. C. , Dec. 1, 1955, Div. 3. 


62.6 Industrial sibiinaitibbtiente 
(261 Iron & Steel Articles 


62.61 First class rates on spring clips securing hub cap found unjust 
ad unreasonable to the extent that they are in excess of third-class rates 
vhere it was shown that third-class rates are maintained by the rail carriers 
m “automobile parts or accessories; clips, hub cap retaining steel” and 
there are a number of items in the “hardware list’’ in the National Motor 
Freight Classification, such as paper winding core clips, steel shovel handle 
(lips, and various kinds of spring clips on which ratings of third class or 
lower are maintained. MC-C-1612, Kelsey-Hayes Wheel Co. v. Kramer Bros. 
Freight Lines, Inc., .... M. C. C. » Nov. 8, 1955, Div. 2. 


64. Compensativeness 


64.0 Generally 
401 Importance as a Standard 


64.01 The compensatory character of a rate is but one of the elements 
0 be considered in determining whether it is just and reasonable. I & S 
, Liquor—Ohio, Ind., and Ky. to Fargo, N. Dak., .... M.C.C. ...., 

Noy, 23, 1955, Div. 2. 
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64.08 Reasonable Compensation 


64.03 Simply because the proposed rates approximate the level of the 
rail rates is no proof of their compensatory character which must be ests), 
lished, respecting which the record is devoid of evidence. I &§ M-5223, 
Stairways—St. Paul, Minn., to Trunk Line Territory, ... 

Nov. 9, 1955, Div. 2. 


64.08 Disposition of Particular Proceeding 


64.08 Where cost data are inconclusive, respondent fails to 
burden to show proposal is just and reasonable. I & 8 M-6217, Suga 
Ex Barge—Cairo to Illinois and Indiana, .... M. C. C. ...., Nov. 16, 1955 
Div. 3. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Average system expenses of respondent carriers are of little 
value in determining the reasonableness of rates on particular commoiitig 
from and to specific points. Compare 54 M. C. C. 709, 712, 713, and 6) 
M. C. C. 341. I & S M-4688, Commodities, Central & Eastern Points » 
Pacific Coast, .... M. C. C. ...., Nov. 22, 1955, Div. 3. 


64.11 System average expenses of a group of competing motor carrier, 
or respondent’s system average expenses, are of little value in determining 
the compensatory character of rates on specific articles. I & S M-4977, 
eee Special Equipment In The South, .... M. C. C. ...., Nov. 
21, 1955, Div. 3. 


64.11 As costs per unit per mile are generally greater for a shorter 
than for a longer distance, those for the long transcontinental hauls are 
less than indicated for the substantially shorter average distance of 420.6} 
miles in 1953 for all class I railroads. I & S 6898, Gums and 
East to Pacific Coast, ....1.C. C. ...., Dec. 8, 1955, Div. 2. 


64.12 Out of Pocket Costs 


64.12 Depreciation charges are not cash outlays, but are out-of-pocket 
costs just as much as cash outlays for wages or materials. 
Intrastate Suburban Fares of Milwaukee R., .... I. 
Nov. 21, 1955, Commission. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 In the absence of specific evidence to show revenues of the con- 
modities which would be consolidated with less-than-truckload shipments 
to make up the 30,000-pound load, the truck-mile revenues at the proposed 
rates cannot be accepted as conclusive. I & S M-4688, Commodities, Central 
& Eastern Points to Pacific Coast, .... M. C. C. ...., Nov. 22, 1955, Div. 3. 


65. Charges for Special Services 


65.2 Terminal Service 
65.21 Pick-Up and Delivery 


65.21 On reconsideration, reduced charge for split pick-up services 
within the terminal area of the point of origin, with the addition of one 
more stop for partial loading of foodstuffs, canned, preserved, or prepared, 
from New York, N. Y. to Chicago, Ill., Cleveland, Ohio, Detroit, Mich., and 
St. Louis, Mo., in connection with freight loaded in or on trailers and trans 
ported on flat cars, found just and reasonable. Findings in 296 I. C. C. 431, 
reversed. I & S 6841, Freight In Trailers on Flat Cars—Delaware, L. 4 
W. R. Co., .... 1.0. C. ...., Dec. 5, 1955, Div. 3. 
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66. Class Rates 


66.0 Generally 
66.02 General Class Rate Scales 


66.02 An exceptions basis which exceeds the classification basis is 
facie unreasonable. The abnormality resulted from adoption of the 
yniform classification in connection with establishment of the new revised- 
gale class rates On May 30, 1952. In the absence of any special justifica- 
tion, the time elapsed since then has been ample within which to correct 
this abnormality. Accordingly, while reparation will be denied, a finding 
of unreasonableness is warranted for the future. No, 81504, Colorado Inter- 
sate Gas Co, v. Alton & 8. R., .... I. C. C. ...., Nov. 29, 1955, Div. 3. 


66.04 Freight In Trailers On Flat Cars 


66.04 Tariff providing rail-motor rates for truck trailers on flat cars 
between stations in Oregon, Washington, Idaho, and Utah found lawful. 
No. 31586, Truck Trailers On Flat Cars—Utah, Idaho, Oregon, and Wash- 
ington, .... I. C. C. ...., Nov. 25, 1955, Div. 2. 


66.6 Industrial Manufactures 
6.61 Iron & Steel Articles 


66.61 First-class rates on less-than-truckload shipments of spring 
dips from Detroit, Mich., to McKeesport, Pa., found applicable, but unjust 
and unreasonable. MO-C-1612, Kelsey-Hayes Wheel Co. v. Kramer Bros. 
Freight Lines, Inc., .... M. C. C. ...., Nov. 8, 1955, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Rates on internal combustion engines and parts, in carloads, 
from Olean, N. Y., to Sanford and Exell, Tex., and Eads, Colo.; from Painted 
Post, N. Y., to Lamar, Colo., and Keyes, Okla.; and from Grove City, Pa., 
and Mt. Vernon, Ohio, to Lamar, Colo., Keyes, Okla., and Elkhart, Kans., 
found not shown to have been unjust or unreasonable in the past, but unjust 
and unreasonable for the future. No. 31594, Colorado Interstate Gas Co. v. 
Alton & Southern Railroad et al., .... I. C. C. ...., Nov. 29, 1955, Div. 3. 


67. Commodity Rates 


67.0 Generally 
701 All Freight Mixtures 


67.01 All-freight rates, while properly reflecting the savings of han- 
dling as compared with the ordinary vehicle full of separate less-than-truck- 
load shipments, must also reflect the transportation characteristics of the 
preponderant volume of freight carried thereunder. See 61 M. C. C. 447, 
453. MO-C-1810, Merchandise—Between Chicago and Cincinnati, Indian- 
apolis, .... M. C. C. ...., Nov. 4, 1955, Div. 2. 


67.01 Motor common-carrier rates on freight, all kinds, in mixed 
truckloads, between Chicago, Ill., on the one hand, and, on the other, Cin- 
cinnati, Ohio, Indianapolis, Ind., and Louisville, Ky., found unreasonable. 
Reasonable rates prescribed. MC-C-1810, Merchandise—Between Chi 
and Cincinnati, Indianapolis, .... M. C. C. ...., Nov. 4, 1955, Div. 2. 


67.01 Reduced motor common-carrier rates on freight, all kinds, from 
New York, N. Y., Philadelphia, Pa., and Baltimore, Md., to New Orleans, 
la., and Savannah, Ga., not shown to be just and reasonable. 1&S M-6368, 


Freight, All Kinds—East to Georgia and Louisiana, .... M. ©. C. ...., 
Nov. 7, 1955, Div. 2. 





536 I. C. C. PRACTITIONERS’ JOURNAL 





67.098 Miscellaneous Commodities 
67.09 Proposed reduced motor rates on cocks or valves, welding elec. 


trodes, lawn mowers, and engines and parts thereof, from Cincinnati and 
Troy, Ohio, and Chicago, Ill., to Pacific Coast and intermediate Points, foung 
not shown to be just and reasonable. I & S M-4688, Commodities, Central 
& Eastern Points to Pacific Coast, .... M. C. C. ...., Nov. 22, 1955, Div, 3 


67.09 Reduced motor common-carrier rates on various comm 
from and to points in Middle Atlantic and New England territories, in some 
instances found just and reasonable, and in other instances found not shown 
to be just and reasonable. I & S M-4945, Commodity Rate 
Middle Atlantic, .... M. C. C. ...., Nov. 17, 1955, Div. 3. 


67.09 Proposed truckload rates on ferro-chrome and ferro-silicon 
from Mead, Wash., to Chicago, Ill., and points grouped therewith, and on 
canned foodstuffs from north Pacific coast points to Chicago and St. Pay 
and Minneapolis, Minn., and points grouped therewith, found not show 
to be just and reasonable. I & S M-5770, Commodities—Pacific Coast 
St. Paul, St. Louis, and Chicago, .... M. C. C. ...., Nov. 21, 1955, Diy, 3, 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed reduced barge rate on fortified coke from St. Lonis, 
Mo., to Red Wing, Minn., found lawful. I & S 6890, Coke (Fortified), %. 
Louis, Mo., to Red Wing, Minn., .... I. C. C. ...., Dec. 1, 1955, Div. 3, 


67.31 Rates on bituminous coal, in carloads, from mines in the Poes- 
hontas-New River, Kanawha, and Big Sandy districts of Virginia, West 
Virginia, and Kentucky, to Baltimore, Md., for transshipment to points in 
Baltimore harbor other than Sparrows Point, Md., found unjust and up- 
reasonable. No. 81589, Pocahontas Fuel Co., Inc. v. Norfolk & Western Ry. 
Co., et al., .... I. C. C. ...., Nov. 16, 1955, Div. 2. 


67.31 Rates on bituminous coal, in carloads, to Baltimore for trans- 
shipment to Sparrows Point, from the northern and southern mine fields, 
found not shown to be unduly preferential or prejudicial. No. 81589, 
Pocahontas Fuel Co., v. Norfolk & Western Railway Co. et al., .... 1. C.¢. 
...+, Nov. 16, 1955, Div. 2. 


67.33 Sand, Stone & Gravel 


67.33 Rates charged on industrial sand in closed cars, and in open-top 
ears with or without protective covering, from origins in New Jersey and 
Berkeley Springs, W. Va., to Lynchburg, Radford, and Newport News, Va., 
found not shown to have been unjust, unreasonable, or otherwise unlawful. 
No. 31341, Lynchburg Foundry Co. v. Baltimore & Ohio Railroad 0o., 
et al., ....1.C.C....., Nov. 29, 1955, Div. 2. 


67.36 Salt 


67.36 Proposed reduced rate on salt cake, in carloads, from Bessemer 
City, N. C., to Foley, Fla., found lawful. I & S 6892, Salt Cake—Bessemer 
City, N. C., to Foley, Fla., .... I. C. C. ...., Nov. 17, 1955, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Reduced carload and truckload rates on described petroleum 
products from Lookout Mountain, Ga., to Harriman and Sunbright, Tenn., 
found not shown to be just and reasonable. I & S 6190, Petroleum 
Products, Chattanooga To Tennessee, .... I. C. C. ...., Nov. 29, 1955, 
Div. 3. 
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67.54 Industrial Chemicals & Acids 


67.54 Proposed rate on synthetic gums or resins, with or without 
fillers, not otherwise specified, in carloads, in packages or in tank cars, 
from transcontinental groups A, B, C, C-3, K, K-2, L, L-1, M, and M-1 to 
pacific coast destinations, found not shown to be just and reasonable. 
1 & § 6898, Gums and Resins—East to Pacific Coast, .... I 
Dec. 8, 1955, Div. 2. 


67.58 Primary Metals 

67.58 Proposed reduced motor rates on magnesium metals and alloys 
from Bay City and Midland, Mich., to Pacific Coast and intermediate points, 
found just and reasonable. I & S M-4688, Commodities, Central & Eastern 
points to Pacific Coast, .... M. C. C. ...., Nov. 22, 1955, Div. 3. 


67.58 Reduced truckload rate on ferro chrome alloys from Chicago, 
I, to certain points in Pennsylvania, found not shown to be just and 
reasonable. I & S M-6592, Alloys, Cards, Books—TIll. and Wis. to Ohio 
and Pa., .... M. C. C. ...., Nov. 23, 1955, Div. 2. 


67.58 Proposed reduced carload rate on pig iron from Rockwood, 
Tenn., to Chicago and Joliet, Ill., found just and reasonable. I & S 6888, 
Pig Iron—Rockwood, Tenn., to Chicago and Joliet, .... I. C. C, 
Nov. 18, 1955, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rates and charges collected on wrought iron pipe, in carloads, 
from South Lorain and Youngstown, Ohio, fabricated in transit at Houston, 
Tex., and reshipped to Arkansas City and Neodesha, Kans., and Okmulgee, 
Okla., found inapplicable. No. 31603, Southwestern Fabricating & Welding 
Go. y. Alton and Southern R. et al., .... I. C. C. ...., Nov. 29, 1955, Div. 2. 


67.61 Petition to vacate and set aside findings 7 and 8 of the initial 
report, 263 I. C. C. 361, and to modify orders entered therein requiring 
certain non-prejudicial relations in rates on iron and steel articles, denied. 
1 & 8 5269, Iron and Steel to Iowa, Minnesota, Michigan, and Wisconsin, 
.. LC. C. ...., Nov. 21, 1955, Commission. 

67.61 Reduced rates on certain iron or steel articles from Atlanta, 
Ga., and Birmingham, Ala., and points within 20 miles thereof, to points 
in Alabama, Georgia, Florida, Kentucky, Mississippi, North Carolina, South 
Carolina, and Tennessee found not shown to be just and reasonable. 
1&8 M-4977, Iron or Steel in Special Equipment in the South, .... M. C. C. 
...., Nov. 21, 1955, Div. 3. 


6763 Wood Articles 


67.63 Proposed less-than-truckload rates on disappearing stairways 
from St. Paul and St. Paul Park, Minn., to Baltimore, Md., Harrisburg and 
Philadelphia, Pa., New York, N. Y., and Washington, D. C., found not 
shown to be just and reasonable. I & S M-5228, Stairways—St. Paul, Minn., 
to Trunk Line Territory, .... M.C.C. ...., Nov. 9, 1955, Div. 2. 


67.64 Construction Material 


67.64 Rates on flooring tile binder found not shown to be just and 
reasonable, without prejudice to filing the rates under description ‘Floor- 
ing tile binder, asphalt, flaked.” I & S M-4954, Floor Tile Binder—Marshall, 
I, to East, .... M. C. C. ...., Nov. 21, 1955, Div. 3. 


67.64 Reduced truckload rates on flooring tile binder from Marshall, 
Il, to Lancaster, Pa., and New York, N. Y., found not shown to be just 
and reasonable. I & S M-4954, Floor Tile Binder—Marshall, Ill., to East, 
vee M.C. C. ...., Nov. 21, 1955, Div. 3. 
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67.67 Paints, Abrasives & Preservatives hie 

67.67 Proposed reduced rates on paint and paint materials, in ca. a fe 
loads, between Houston, Tex., and New Orleans, La., found not shown to be al 
just and reasonable. I & S 6335, Paint—Between Houston and New Orleans, 1955, D 

.. LC. C. ...., Nov. 28, 1956, Div. 2. 
67.7 Machinery, Equipment, Implements & Appliances 

67.76 Automotive Vehicles & Parts 

67.76 Rates charged on less-than-truckload shipments of radiator 
cores from San Leandro, Calif., to Racine, Wis., found applicable. Mc.c. 70.18 
1467, Modine Manufacturing Co. v. National Carloading Corp. et al., .... 70. 
M. C. C. ...., Nov. 16, 1955, Div. 2. the Un 






67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed proportional truckload rates on refined sugar from 
Cairo, Ill., to certain points in Illinois and Indiana, found not shown to be 
just and reasonable. I & S M-6217, Sugar—Ex Barge—Cairo to Mlinois 
and Indiana, .... M. C. C. ...., Nov. 16, 1955, Div. 3. 


nationa 
y. Abile 











































70 
67.81 Proposed contract-carrier minimum rates on sugar from Port other 1 
Wentworth (Savannah), Ga., to Miami, Fla., found not shown to be just and to then 
reasonable. I & S M-6868, Sugar—Cleon H. McLendon, .... M.C.C....., of rate 
Nov. 9, 1955, Div. 2. Michig 
67.83 Meat, Poultry & Dairy Products 
67.83 Rates charged on various shipments of sausage and meats from 
Chicago, Ill., to Los Angeles, Calif., found inapplicable. MO-O-1588, Three 74.01 
Star Smoked Fish Co., Inc., et al. v. Ringsby Truck Lines, Inc., .... M. C. ¢. : - 
..ee, Nov. 9, 1955, Div. 3. pees 
67.83 Reduced motor common-carrier truckload rates on packinghouse 5269. 
products and fresh meats from Arkansas City and Winfield, Kans., to L¢ c 
Dallas and Fort Worth, Tex., found not shown to be just and reasonable. 7 
I & S M-6265, Packing House Products—Kansas to Texas, .... M. C. C. 
“6.006. E> Ge EEO, ave 3. 
67.84 Beverages 75.02 
67.84 Reduced truckload rates on alcoholic liquors from Cincinnati, 1 
Ohio, Lawrenceburg, Ind., and Louisville, Ky., to destinations in North pocket 
Dakota, found just and reasonable. I & S M-5247, Liquor—Ohio, Ind., and spond: 
Ky. to Fargo, N. Dak., .... M. C. C. ...., Nov. 23, 1955, Div. 2. result 
67.87 Household Fixtures, Appliances & Instruments - 
67.87 Schedules proposing reduced freight-forwarder rates on food 
mixers from Racine, Wis., to Pacific Coast destinations, found not shown 
to be just and reasonable, and ordered canceled. I & S 6365, Food Mixers— 15.07 
Racine, Wis., to Pacific Coast, .... I. C. C. ...., Dec. 2, 1955, Div. 2. : 
67.9 Miscellaneous Manufactures pha 
67.99 All Other subur 
67.99 Rates charged on a mixed carload of comic magazines and bry 
coloring books from New York, N. Y., to New Orleans, La., found applicable, 
and not shown to have been unjust or unreasonable. No. 31722, Star Sales a 
Co, v. Alabama Great Southern R. Co., et al., .... I. C. C. ...., Dee. 6, os 


1955, Div. 2. 
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67.99 Reduced motor common-carrier commodity rates on ironing 
poard pads and covers, any quantity, from Byhalia, Miss., to Chicago, Ill, 
found not shown to be just and reasonable. I & S M-6400, Board 

and Covers—Mississippi to Chicago, .... M. C. C. ...., Nov. 16, 


1955, Div. 2. 
7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 


70.18 Reduced Charges to Governments 

70.18 Defendants’ procedures and practices whereby they accord to 
the United States military agencies, for the transportation of military 
personnel between points in the United States, fares, more than 10 per 
cent lower than the standard fares, found not shown to be contrary to the 
national transportation policy. No. $1451, All American Airways, Inc. 
y. Abilene & S. Ry. Co., .... I1.C. C. ...., Nov. 23, 1955, Div. 2. 


70.8 Competition as Justification 
70.80 Generally 
70.80 Petitioners should attempt to meet their competition from 
other modes of transportation by the use of remedial measures available 
to them under the outstanding order rather than disrupt the uniform basis 
of rates presently in effect. I & S 5269, Iron and Steel to Iowa, Minnesota, 
Michigan, and Wisconsin, .... I. C. C. ...., Nov. 21, 1955, Commission. 


74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 A mere desire for increased revenue is no warrant for the 
establishment of unduly prejudicial and preferential rate relations. I & 8 
5269, Iron and Steel to Iowa, Minnesota, Michigan and Wisconsin, 

LC. C. ...., Nov. 21, 1955, Commission. 


75. Intrastate Rates 


75.0 Generally 
75.02 When Burdensome 


75.02 To the extent that this suburban service fails to meet out-of- 
pocket costs and make all the contribution that it reasonably can to re- 
spondent’s indirect costs, it increases respondent’s passenger deficit and 
results in an undue burden upon its freight operations, intrastate and inter- 
state. No. 31742, Chicago Intrastate Suburban Fares, of Milwaukee, R., 
oe LC. C. ...., Nov. 21, 1955, Commission. 


SECTION 13 (3) ORDERS 
75.07 Passenger Service 


75.07 The fact that respondent cannot make a profit or at least so 
far has been unable to make a profit on its other passenger-train service 
is no reason for depriving it of an opportunity to make a profit on its 
suburban operations if it can be done at lawful fares. No. 31742, Chicago, 
Intrastate Suburban Fares of Milwaukee R., .... I. C. C. ...., Nov. 21, 
1955, Commission. 


75.07 Respondent’s intrastate fares within its Chicago, Ill., suburban 
area found to result in revenue discrimination against interstate commerce. 
Just, reasonable, and nondiscriminatory interstate and intrastate fares with- 
in the said area prescribed. No. 31742, Chicago, Intrastate Suburban Fares 
of Milwaukee R., .... I. C. C. ...., Nov. 21, 1955, Commission. 
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8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 






























80.04 Number of Vehicles pe 
80.04 Two individuals each own a 50 per cent interest in applicant another 
and also do business individually under separate certificates. Applicant dence 0 
operates one tractor and one trailer, but there is no evidence as to the such a 
number of vehicles owned, leased, controlled or operated by the owners: is or CO 
therefore, it cannot be ascertained whether the common control of applicant 57 M. ¢ 
by these individuals requires approval under section 5 (2). Issuance of g 271 is 1 
certificate conditioned upon prior approval of control or receipt of a sworn —Fost 
statement that the aggregate number of vehicles does not exceed 29, 
MC-115203, Crown Transport, Inc., Common Carrier Application, Nov. 21, 
1955, Div. 1. 81.78 
80.07 Holding Companies or Persons Co 
80.07 In authorizing acquisition through stock purchase of control of 
motor carrier operating rights by a holding company not a motor carrier, 
the Commission may under section 5 (3) of the Act provide that the holding 
company applicant shall be considered a motor carrier subject to the pro- w 
visions of sections 204 (a) (1) and (2), 214, and 220 of the Act. MOR. 
5931, United Motor Express, Inc.—Purchase (Portion)—Bellingham Trans. Ww 
fer, Inc., Nov. 25, 1955, Div. 4. (Embraced in MC-F-5930). 
80.1 Administrative Policies 
80.13 Corporate Simplification 
80.13 Unification of the operations of these carriers seems desirable 
and their separate maifitenance is contrary to the Commission’s policy of 
encouraging corporate simplification. MO-F-5761, Western Truck Lines, $2.13 
Ltd.—Control—Gillette Motor Transport, Inc., Nov. 28, 1955, Div. 4. 8: 
80.13 Merger deferred to permit taking advantage of certain pro- chaser 
visions of the Internal Revenue Code, which enable carrying forward losses not be 
over a 5-year period as deductions from future profits. Such loss carry-over Foster 
would be forfeited by merger. MO-F-5796, Wilson Freight Forwarding Co. 
—Control—The Cleveland and Chicago Motor Express Co., Dec. 6, 1955, 
Div. 4. 92.80 
80.13 Although the acquisition of another subsidiary is not in line 
with the Commission’s policy encouraging corporate simplification, consider- 
ing all the evidence, and particularly the absence of duplicate operating the pr 
authority, the continuance of Foster Freight as a separate entity under 5071, 
Consolidated’s control is not objectionable. The parties should, however, 
submit as soon as practicable a plan whereby a merger might be effected. 8 
MC-F-5951, Consolidated Freightways, Inc.—Control—Foster Freight Lines, less tk 
is... ee . OL. , DG, TT, BOGS, Div. &. price ¢ 
80.16 Agreed Restrictions Pa 
80.16 Approval of applications for acquisition of control in 290 I. C. C. ton, 
281 was subject to a condition submitted by the parties in the form of & 8 
stipulation providing ‘that where present rates are superseded by some thall 
other type of rate or rates * * * the same routes will be continued with the 5785, 
revised rate or rates as were in effect in connection with the superseded Ine., a 
rates.” The proposed commodity rate of 40 cents, minimum 100,000 in MC 
pounds, restricted to apply over certain lines, would not supplant the present 8 
53-cent rate, minimum 40,000 pounds, but subject to the restriction on value 
routing would alternate with the present rate. Since the proposal does not plicat: 
purport to cancel or supersede the present rate or routing in connection Preig 
therewith, it does not violate the condition attached to the approval of the Dee, ' 


application for control. I & S 6892, Salt Cake—Bessemer City, N. C., t0 
Foley, Fla., .... I. C. C. ...., Nov. 17, 1955, Div. 2. 
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81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
$1.11 Stock Ownership 


81.11 No single stockholder holds sufficient stock to control the 
yendee motor carrier corporation which is applying for authority to control 
another motor carrier through the purchase of stock, and there is no evi- 
dence of any agreement between any group of its stockholders suggesting 
guch a community of interest as would warrant the conclusion that control 
jg or could be exercised by such a group through stock ownership. Compare 
57 M. C. C. 341. Motion to dismiss granted as the principle of 39 M. C. C. 
971 is not applicable. MO-F-5951, Se ap apna Freightways, Inc.—Control 
—Foster Freight Limes, Inc., .... M. C. , Dec. 7, 1955, Div. 4. 


81.7 Disposition of Cosltnat Applications 
91.73 Motor Truck Authorized 
Consolidated Freightways, Inc. 
MC-F-5951, Foster Freight Lines, Inc., .... M. 
Dec. 7, 1955 
Western Truck Lines, Ltd. 
MC-F-5761, Gillette Motor Transport, Inc., Nov. 28, 1955 81.73 
Wilson Freight Forwarding Co. 


MC-F-5796, The Cleveland and Chicago Motor Express Co., 
Dec. 6, 1955 81.73 


82. Transaction Sound & Applicant Fit 
82.1 Condition of Vendee 
82.18 Provisions for Financing 


82.13 Provision for assumption by a wholly-owned subsidiary of pur- 
chaser of an outstanding obligation of the corporation to be controlled will 
not be approved. MC-F-5951, Consolidated Freightways, Inc.—Control— 
Foster Freight Lines, Inc., .... M. C. C. , Dec. 7, 1955, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Considering all the evidence, the price proposed to be paid for 
the properties is not unreasonable and may be properly approved. MC-F- 
5071, Overnite Transportation Co.—Purchase—Lewis & Holmes Motor 
Freight Corp., .... M. C. C. » Nov. 30, 1955, Div. 4. 


82.30 As the authority to be purchased and retained is substantially 
less than embraced in the agreement, the parties may adjust the purchase 
price downward, if they desire, without prior Commission approval. MC-F- 
5112, Boyce Motor Lines, Inc.—Purchase (Portion)—Vollmer Transporta- 
tion, Inc., .... M. C. C. » Dec. 1, 1955, Div. 4. 


82.30 Transaction approved subject to condition that consideration 
thall not exceed the net book value of the tangible assets acquired. MC-F- 
5785, Shirks Motor Express Corp.—Control and Merger—Boyce Motor Lines, 


Inc, and Lester Boyce, .... M. C. C. , Dec. 1, 1955, Div. 4. (Embraced 
in MC-F-5112). 


82.30 Although the price for the stock is high, based on its book 
value, and vendees estimated economies seem optimistic, denial of the ap- 
plication on this ground is not warranted. — Consolidated 
Preightways, Inc.—Control—Foster Freight Lines, Inc., . . » SS Se st 
Dee. 7, 1955, Div. 4. 
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82.35 Employment Contracts 

82.35 Under employment agreements, employment of three 
officers who have had long experience in transportation and the amount to 
be paid under the agreement, at salaries of $800 monthly for a term ot 
24 months to two and $1,250 monthly for 60 months to the third, does no; 
appear to be a means of indirectly increasing the purchase price. Compare 
58 M. C. C. 583, 587. MOC-F-5971, Overnite Transportation Co,— 


or & Holmes Motor Freight Corp., .... M. C. C. ...., Nov. 30, 1955, 
v. 4, 


of vendor's 


82.8 Violation of Law or Regulation 
82.80 Generally 
82.80 Since the past violations were called to applicant’s attention 
every effort is being made to comply. Although not to be condoned, the past 
violations do not require denial of the application. MC-F-5672, Mrs. Annie 
rchase—Fort 


Ford—Pu Worth Warehouse & Storage Co., Inc., Dec. 5, 1955, 
Div. 4. 


83. Prior Utilization of Authority 
83.0 Generally 


88.01 Regular Route 


83.01 This segment of the operating rights is dormant, and resumption 
of service thereunder by motor freight without showing that the public 
needs the service and that existing carriers are not meeting the need would 
not be consistent with the public interest. MC-F-5590, Bruce Motor 


Inc.—Purchase—L. W. Pittsley, .... M. C. C. ...., Dec. 2, 1955, Com- 
mission. 


"83.2 Degree of Utilization 
83.21 Holding Out 


83.21 The percentage of interstate traffic compared to the intrastate 
traffic transported by the vendor has varied in the past, but there is no evi- 
dence that he has abandoned either operation for the other. Instead, he 
has been serving the needs of shippers as they have arisen. He maintained 
his telephone even when temporarily stationed in another part of the State 
performing a large transportation job and has never refused to perform 
any service within the scope of his operating authorities. Found that he 
did not abandon his interstate authority. MC-F-5845, Wells Cargo, Inc— 
Purchase—C. R. Maddux, Dec. 14, 1955, Div. 4. 


83.4 Operation Required by Public Interest 
23.40 Generally 


83.40 As evidence of the need for the service, applicants submitted 
with their exceptions affidavits of two shippers. The shippers claimed need 
and inability to find an authorized motor carrier with proper equipment and 
facilities. Shippers are presently leasing vehicles to transport their products 
due to lack of service. The application was not opposed. Approved. MO-F- 
5969, Fred M. Meneely—Purchase (Portion)—W. L. Thornbury, Dec. /, 
1955, Div. 4. 


84. New Service Doctrine 


84.0 Generally 
84.02 Prior Bona Fide Service 


84.02 Although the section 212 (b) order is now found to have beet 
entered without jurisdiction, the service rendered for over two years under 
color of that authority must be given weight. MC-F-5672, Mrs. Annie Ford 
—Purchase—Fort Worth Warehouse & Storage Co., Inc., Dec. 5, 1955, 
Div. 4. 
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84.1 New Through Operation 
$4.12 Restrictions Against 


84.12 A restriction to preclude the interline of traffic between common- 
controlled carriers, such as requested by protestants, creates undesirable 
operating complications and should not be imposed, except in rare instances 
where the record has conclusively shown that it was necessary in the public 
interest. Compare 60 M. C. C. 301. MOC-F-5796, Wilson Freight Forwarding 
(o.—Control—The Cleveland and Chicago Motor Express Co., Dec. 6, 1955, 
Div. 4. 


84.2 Changed Pattern of Operation 
94.24 Combination of Regular & Irregular Authority 


84.24 From the evidence it appears that the method of operations 
and “tacking” by vendee is lawfully permissible and that the separate 
nature of its regular and irregular-route operations has been observed. 
MO-F-5971, Overnite Transportation Co.—Purchase—Lewis & Holmes 
Motor Freight Corp., .... M. C. C. ...., Nov. 30, 1955, Div. 4. 

84.24 On occasion the Commission has withheld approval of trans- 
actions presented under section 5 where the existing and resulting regular 
and irregular route operations would be so interlaced as to make it unlikely 
that the separate nature of the irregular-route operations could be main- 
tained. See 57 M. C. C. 638, 651-653. The operating situation here pre- 
sented is not as aggravated as that in the case cited, as vendee’s irregular- 
route authority already embraces substantially all of vendor’s and vendee 


under its existing regular and irregular route operations has demonstrated 
that the separate characteristics of such operations can be maintained and 
that operations are feasible. Compare 50 M. C. C. 89, 93. MOC-F-50971, 
Overnite Transportation Co.—Purchase—Lewis & Holmes Motor Freight 
Corp,, .... M. C. C. ...., Nov. 30, 1955, Div. 4. 


84.3 Duplication of Authority 
$4.84 Protective Conditions 


84.34 To prevent institution by vendor of duplicate operations in 
interstate or foreign commerce under the proviso (section 206 (a) of the 
Act), findings conditioned appropriately to preclude such operations. MO-F- 
5980, Coast Truck Lines, Inc.—Purchase (Portion)—Bellingham Transfer, 
Inc., Nov. 25, 1955, Div. 4. 


85. Sound Transportation Conditions 


85.3 Competitive Effect 
8.81 Diversion of Traffic 


85.31 No evidence was presented showing that protestants have lost 
any traffic in consequence of the competition, or warranting the belief that 
uch traffic would be diverted from them in the future under the unified 
rights as to threaten their service or revenues. MO-F-5672, Mrs. Annie 
nag eee Worth Warehouse & Storage Co., Inc., Dec. 5, 

, Div. 4. 


$5.82 Impairment of Competitive Operation 


85.32 The annual gross operating revenues of the protestants runs 
into the millions and it seems apparent that any traffic which they may 
lose as a result of the instant transaction would not prevent them from 
verforming an adequate service to the shipping public under their authorities. 


a. Wells Cargo, Inc.—Purchase—C. R. Maddux, Dec. 14, 1955, 
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85.338 Proof of Impairment 


85.33 Neither protestant presented evidence as to the results of 
their prior operations in the area it is alleged would be affected, nor dig 
they estimate as to possible losses were the control authorized on a per. 
manent basis. On this record, a finding that approval of the acquisition of 
control would have a substantial adverse impact competitively on protestant, 
is not warranted. MO-F-5951, Consolidated Freightways, Inc—Contro|— 
Foster Freight Lines, Inc., .... M. C. C. ...., Dec. 7, 1955, Div. 4. 


85.33 Although protestants would lose some traffic, a finding that 
there is not sufficient available traffic to support the commonly controlled 
service considered herein as well as that of protestants is not warranted. 
It cannot be found that protestants, all experienced and well established 
carriers, would not be able to adjust their operations to meet the new 
competitive situation without serious adverse effect upon their respective 
services. MC-F-5796, Wilson Freight Forwarding Co.—Control—The Cleve- 
land and Chicago Motor Express Co., Dec. 6, 1955, Div. 4. 


85.33 Protestant furnished no estimate of the amount of traffic 
it would lose nor any other evidence from which it can be assumed that 
it would be injured substantially as a result of the transaction. MC-F. 
5845, Wells Cargo, Inc.—Purchase—C. R. Maddux, Dec. 14, 1955, Div. 4, 


85.33 It does appear that some protestant motor carriers have high 
operating ratios, that competition for available ‘traffic between those points 
is keen, that they are not operating to capacity as a general rule, and that 
they have available facilities to handle additional traffic. However, as 
to the interline traffic which would be diverted under the unification, the 
evidence is inconclusive as to the effect such a loss would have on them. 
All are well established and should be able to meet the additional compe- 
tition. The evidence does not warrant a finding that the transaction would 
be likely to result in such an adverse effect upon protestants as to affect 
seriously their ability to perform their common carrier obligations. MO-F- 
5590, Bruce Motor Freight, Inc.—Purchase—L. W. Pittsley, .... M. C. C. 
...+, Dec. 2, 1955, Commission. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 The railway labor organization and the applicant agreed to 
the imposition of the conditions of 282 I. C. C. 271. F. D. 18966, Delaware 
& Hudson R. Corp. Purchase, etc., Dec. 6, 1955, Div. 4. 


85.41 Approval granted subject to conditions of 261 I. C. C. 672. 


F. D. 19028, Chicago Great Western Ry. Co., et al., Reincorporation, etc., 
Nov. 18, 1955, Div. 4. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
Delaware & Hudson R. Corp. 


F. D. 18966, Purchase, etc., Dec. 6, 1955 86.31 
87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


Chicago Great Western Ry. Co. 
F. D. 19028, Reincorporation, etc., Nov. 18, 1955 87.11 








Me 
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97.18 Motor Truck Lines—Approved. 
Alkire Truck Lines, Inc. 


is of 
r did MC-F-5735, Lewis F. Schnathorst, Nov. 22. 1955 87.13 
Der- Bruce Motor Freight, Inc. 
on of MC-F-5590, L. W. Pittsley, .... M.C.C....., Dec. 2,1955 87.13 
_ ts Ford, Mrs. Annie 
MC-F-5672, Fort Worth Warehouse & Storage Co., Dec. 5, 
1955 87.13 
that Heuer Truck Lines, Inc. 
rolled MC-F-5874, American Transfer & Storage Co., Nov. 28,1955 87.13 
“ae Kulp and Gordon, Inc. 
Rew MC-F-5864, Albert H. Creger, Dec. 2, 1955 87.13 
ective Overnite Transportation Co. 
Dleve- MC-F-5971, Lewis & Holmes Motor Freight Corp., Nov. 30, 
1955 87.13 
traffic Owenton Motor Express 
. that MC-F-5696, Estelle W. Doyle, Nov. 29, 1955 87.13 
MC-F- Ringle Truck Lines, Inc. 
iv. 4, MC-F-5830, Vincent Reed Truck Service, Inc., Nov. 28, 1955 87.13 
high Shirks Motor Express Corp. 
points MC-F-5785, Boyce Motor Lines, Inc., and Lester Boyce, 
1 that ere eS 87.13 
or, as Wells Cargo, Inc. 
n, the MC-F-5845, C. R. Maddux, Dec. 14, 1955 87.13 
oo. 87.2 Purchase of a Portion of Franchise 
would § 87.21 Railroad—Approved 
affect Delaware & Hudson R. Corp. 
MC-F- F. D. 18966, Purchase, etc., Dec. 6, 1955 87.21 
C. ¢. Great Northern Ry. Co. 
F. D. 18992, Acquisition, etc., Dec. 6, 1955 87.21 


87.23 Motor Truck Lines—Approved 
Boyce Motor Lines, Inc. 





ot MC-F-5112, Vollmer Transportation, Inc. .... M. C. C. 
awere oces, DOC. 1, 1955 87.23 
Coast Truck Lines, Inc. 
_ 672. MC-F-5930, Bellingham Transfer, Inc., Nov. 25, 1955 87.23 
1, ett., Los Angeles—Seattle Motor Express, Inc. 
MC-F-5931, Bellingham Transfer, Inc., Nov. 25, 1955 87.23 
Meneely, Fred M. 
MC-F-5969, W. L. Thornbury, Dec. 7, 1955 87.23 
86.31 
87.11 





Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rat 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Paul P. Watkins, Chairman, Commerce Counsel, Atlanta Frej 
Bureau, 304 Chamber of Commerce Building, Atlanta 3, Georgia, 


Baltimore Chapter 


Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of. 
town members are cordially invited. 


Chicago Chapter 
aia N. Burechmore, Chairman, 2106 Field Building, Chicago, 
ois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 


Rooms of the Palmer House, Chicago. Out-of-town members are cor. 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 


A meeting of Interstate Commerce Commission Practitioners in the 
Cleveland, Ohio, area was held on December 12 for the purpose of 
forming a Cleveland Chapter of the Association. The new chapter will 
be comprised of the Counties of Erie, Huron, Lorain, Cuyahoga, Lake, 
Geauga and Ashtabula. Mr. Thomas O. Broker, Assistant General Coun- 


sel, Nickel Plate Road, Cleveland 1, was elected Chairman of the 
Chapter. 


Rocky Mountain Chapter 


Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


__N. B.: Members within each of the several districts may at their own expense 
with the i of the vice-president of the district, organize and maintain district 
and local c 7 which may send delegates to annual or other meetings of th 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member) 
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District of Columbia Chapter 


Gerald L. Phelps, Chairman, Dow, Lohnes & Albertson, 600 Munsey 
Building, Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
nust be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Kansas City, Missouri, Chapter 


L. 0. Westcott, President, Stutz & Company, 605 Manufacturers 
Exchange Building, Kansas City, Missouri. 

Meets : 6:00 P. M., on the first Wednesday of each month except July 
ad August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


: _ C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
t Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


William P. Libby, President, T. M., Midland Cooperatives Inc., 
1399 Johnson St., N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
(rain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dually invited. 
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Pittsburgh Chapter 
Charles M. Donley, Chairman, Manager, Chas. Donley & 4 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island . 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providenes 


Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, B 
mont, Texas. ‘ 


Meets : Second Monday of each month at 6:30 P. M., Sea Om 
Restaurant, Beaumont, Texas. q 


North Texas a 
C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. We 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Com 


Puget Sound of 

Ernest Franklin, Chairman, Charles H. Lilly Company, 
Alaskan Way, Seattle, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. 


Stewart Hotel. Out-of-town members are cordially invited to 
the dinner and meeting. 


San Francisco Chapter : 

Roger H. Druehl, Chairman, Market Street Van & Storage, 
1875 Mission Street, San Francisco, California. } 
A cordial invitation is extended to members of other Chapters 
of the National Association to attend meetings. 


Southern California Chapter 


Grant E. Syphers, Chairman, California Public Utilities Com 
sion, Rm. 1000, 145 South Spring Street, Los Angeles, California.” 

Meets: First Wednesday of each month at 12:00 P. M., Clark Ho 
426 South Hill Street, Los Angeles, California. Out-of-town 
are cordially invited to attend. 


Richmond, Virginia Chapter 
Charles J. Adams, Chairman, Chief, Revision Bureau, Che: 


& Ohio Railway, 1500 First National Bank Building, Richmon i 
Virginia. , 


Southeastern Wisconsin Chapter 


Charles N. Mattes, Chairman, 1131 Reschke Avenue, Racine, 
consin. ; 

Meets: Second Wednesday of each month, September through J 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town membei 
cordially invited. 








